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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

JOHN DOES #1-5 and MARY DOE,
File No. 2:12-cv-11194

Plaintiffs,
V. HON. ROBERT H. CLELAND
RICHARD SNYDER, Governor of the MAG. JUDGE DAVID.R
State of Michigan, and COL. KRISTE GRAND

ETUE, Director of the Michigan State
Police, in their official capacities,

Defendants.

FIRST AMENDED COMPLAINT

PRELIMINARY STATEMENT

1. Plaintiffs John Does #1-4 and Mary Doe are Michigagidents who have
been retroactively required to comply with MichigaBex Offender Registration
Act for the rest of their livesSee M.C.L. § 28.721et. seq., as amended July 1,
2011 (SORA 2011).

2. The plaintiffs were all charged or convicted befS@RA 2011 came into
effect.

3. Under SORA 2011, the plaintiffs have been and bellsubjected to

constant supervision; required to report frequeintiyerson; banned from living or
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working in many areas; restricted as to when ttaytcavel; limited in their rights
to free speech; hindered from maintaining normatlifiarelationships; identified
publicly and falsely as dangerous; and subjectedvast array of state-imposed
restrictions that encompass virtually every faddaheir lives. See Obligations,
Disabilities, and Restraints Imposed by SORA 2@4h( 1). The plaintiffs must
comply with these extensive restrictions and ohioges for as long as they live, or
face criminal sanctions.

4. The plaintiffs ask this Court to recognize whatestbourts across the
country have increasingly found: that the natureexf offender registration has
fundamentally changed since 2003, when the U.Sie8ugp Court upheld a
registration scheme that imposed only “minor artirect” restraints on
registrants.See Smith v. Doe, 538 U.S. 84, 100 (2003).

5. Numerous courts have now recognized that the @iv@aapplication of
sex offender registration schemes and their aggalcrastrictions violate the
constitutional prohibition on ex post facto lawee, e.g., U.S v. Juvenile Male,
590 F.3d 924 (9th Cir. 2009)acated as moot, 131 S.Ct. 2860 (2011Hate v.
Williams, 952 N.E.2d 1103 (Ohio 201M)allace v. Sate, 905 N.E.2d 371 (Ind.
2009);Satev. Letalien, 985 A.2d 4 (Me. 2009 Commonwealth v. Baker, 295
S.W.3d 437 (Ky. 2009)Doe V. Sate, 189 P.3d 999 (Alaska 2008).

6. SORA 2011 imposes such extensive and punitiveicgstrs on the
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plaintiffs that it violates the constitutional piblion on ex post facttaws.

7. In addition, SORA 2011 violates the plaintiffs’ fismmental rights to
travel, work, speak, and raise their children, waithbeing narrowly tailored to
meet a compelling state interest.

8. SORA 2011 also violates the Due Process Clausaibed(a) requires
John Doe #1 to register even though he was nevetiated of a sex offense; (b)
requires John Doe #2 to register on a public regesten though he was promised
privacy in his plea agreement; and (c) extendsepestration periods for John
Does #3-4 and Mary Doe from 25 years to life.

9. Finally, many provisions of SORA 2011 are void vagueness. The
plaintiffs are strictly liable for complying with @weeping and complex law, even
though the language of the law does not providaraietice of what is prohibited
or required, either for those subject to it ortfowse who enforce it, making full
compliance with the law impossible.

10. The plaintiffs seek declaratory and injunctiviefebarring retroactive
application of the law as applied to them, andtimgi the application of SORA
2011 to individuals who are actually dangerous.

JURISDICTION
11. Jurisdiction is proper under 28 U.S.C. 88 133d Hs¥3 because the

plaintiffs seek redress for the deprivation of tggkecured by the U.S.
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Constitution. The plaintiffs’ federal claims armbght under 42 U.S.C. § 1983.

12. The plaintiffs’ claims for declaratory and injuive relief are authorized
by 28 U.S.C. 88 2201-2202, by Fed. R. Civ. P. 57 &® and by the legal and
equitable powers of this Court.

13. State claims may be heard by virtue of the Cewtipplemental
jurisdiction pursuant to 28 U.S.C. § 1367.

14. Venue is proper in the Eastern District of Midmgpursuant to 28 U.S.C.
8§ 1391(b).

THE PLAINTIFFS *
John Doe #1

15. Plaintiff John Doe #1 resides in the Easternmaisof Michigan.

16. In 1990, when Mr. Doe #1 was 20 years old, hefwed from his job as
a maintenance worker at McDonalds. He believeddefired unjustly. Out of
anger and revenge, he tried to rob his former eyaplo

17. During the attempted robbery, Mr. Doe #1 allegedfeatened to take
the manager’s 12-year-old son hostage. The mamageher son escaped, and
Mr. Doe #1 was apprehended.

18. Mr. Doe #1 pled guilty to armed robbery and weegpoharges. He also

pled no contest to kidnapping (for the threat @ liby).

! The plaintiffs’ declarations attesting to the faatleged in the complaint are
attached as Exhs. 2-6.
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19. Mr. Doe #1 never engaged in any sexual miscondiuchg the attempted
robbery, nor has any such conduct ever been allagaithst him.

20. Mr. Doe #1 was sentenced to 20 to 40 years sopri

21. While incarcerated, Mr. Doe #1 became a modsbper. He helped run
Chance for Life, a program that trains prisonens kmhandle conflict
productively. He was involved in the Warden’s Fara program where older
prisoners mentored younger ones. He held leagepsisitions in various prisoner
organizations. He earned the support of his wafdleparole.

22. In November 2009, Mr. Doe #1 was paroled. Hesssfully completed
his parole in November 2011.

23. Mr. Doe #1 has led a productive life since hilsase. He has been
employed for approximately two years as a vocatioaach, working with
special-needs adults. He is engaged to be married.

24. Mr. Doe #1 has not been charged with or conviofeahy crime since his
convictions stemming from the 1990 restaurant ropbe

25. Under SORA 2011, individuals convicted of kidnaygpa minor are
required to register as sex offenders for life,retrough the offense lacks any
sexual component. M.C.L. § 28.722(w)(ii).

26. At the time Mr. Doe #1 was convicted, Michigan diot have a sex

offender registry. He therefore did not receive] aould not have received, any
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notice that his conviction for a non-sex offenseaildsubject him to registration as
a sex offender.

27. Had Mr. Doe #1 known that a kidnapping convictweould result in sex
offender registration, he would have tried to bardar an alternate disposition
that would not have resulted in registration.

28. Under SORA 2011, Mr. Doe #1 is classified as a Meffender. He
must register and comply with all SORA 2011 reguieats for life, even though
he has never been accused — let alone been cahvictieany sex offense.

John Doe #2

29. Plaintiff John Doe #2 resides in the Eastern isaf Michigan.

30. Inthe summer of 1996, when Mr. Doe #2 was 18g/e#t, he had a
sexual relationship with a 14-year old girl.

31. John Doe #2 pled guilty to criminal sexual condUiainder the Holmes
Youthful Trainee Act (HYTA). HYTA is a record-séad) statute that allows
young offenders to have their cases dismissedtancetords sealed.

32. Specifically, HYTA provides that if a youth betwethe ages of 17 and 21
pleads guilty, the court “without entering a judgrhef conviction” may “assign
that individual to the status of youthful trainee.C.L. § 762.11(1). If the youth
completes the trainee period — typically a peribdrobation — then “the court

shall discharge the individual and dismiss the gedings.” M.C.L. § 762.14(1).
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33. An assignment to youthful trainee status “is nobaviction for a crime.”
M.C.L. 8 762.14(2). Moreover, “all proceedingsaejng the disposition of the
criminal charge and the individual's assignmentaaghful trainee shall be closed
to public inspection,” M.C.L. § 762. 14(4), meanihgt court records in HYTA
cases are sealed from the public and do not ajgoetire person’s criminal history.

34. Mr. Doe #2's plea was based on the state’s prothestehis case would be
dismissed under HYTA and his records sealed. Atme before his plea was Mr.
Doe #2 ever informed that he was required, or migkie future be required, to
register as a sex offender. At no time beforephes was Mr. Doe #2 ever
informed that information about his case could bst@d on a public Internet-
based sex offender registry (which at that timeragitlexist).

35. Mr. Doe #2 received no jail time, but was sentencetwo years of
probation. He was discharged from probation e@fier 18 months) for good
behavior. He also completed sex offender therdfig.case was dismissed and his
records sealed.

36. When Mr. Doe #2 was discharged from probationyigt to collect his
fingerprints pursuant to the HYTA provisions thaaked his records. He was
informed that he was subject to registration asxaoffender, even though he had
not beerconvicted of a sex offense. His registration period way@ars, making

him eligible for removal at age 44.
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37. Atthe time of Mr. Doe #2’s offense, Michigan hadt created it's sex
offender registry. Although the statutory scheexguired registration of HYTA
trainees, the registry was private. It was avé&lahmly to law enforcement, and
registry information was exempt from Freedom obmifation Act requests. Thus,
there was no conflict between HYTA'’s promise that Moe #2’s records would
be sealed, and the maintenance of a non-publietdarcement database.

38. There was also no requirement that registrantrtep regular intervals.

It was Mr. Doe #2’s understanding that nothingtartwas required of him after
his initial registration.

39. Mr. Doe #2 went on to lead a productive life. $¢gved in active duty
military service twice, earning an honorable digsgleaoth times, as well as
awards for outstanding achievement. While in #rwise, he suffered a traumatic
brain injury from a grenade. He now receives dlggtbenefits through the
Veterans Administration.

40. In late spring or summer 2011, law enforcemeritiafs contacted Mr.
Doe #2 and told him that he was subject to superviand reporting as a sex
offender. Mr. Doe #2 had not previously known thathad retroactively become
subject to Michigan’s supervision and reportinguiegments (in addition to the
original one-time registration) because of the atneents to the state’s SORA.

41. Despite the fact that Mr. Doe #2's plea was basedn explicit promise
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by the state that his records would be kept pri\eate despite the fact that he was
never convicted of a crime under Michigan law, $1@ow required to comply with
SORA 2011.

42. Under SORA 2011, Mr. Doe #2 was retroactively lessified as a Tier
Il offender, and he must now register for life.

43. Mr. Doe #2 was four years and one month older thargirl with whom
he had sex. Had the age difference between themlbss than four years, Mr.
Doe #2 would not be subject to sex offender regfisin. M.C.L. § 28.722(w)(iv).

44. But for the fact that Mr. Doe #2 is publicly listen the sex offender
registry, schools, employers, landlords, and tHaipuvould be unaware of his
sealed HYTA case or the facts underlying it. TWwas precisely the deal that was
offered and accepted when he agreed to the HYTpodison of his case.

45. Upon information and belief, Mr. Doe #2 has nargnial convictions.

(He does have a military disciplinary action forrijuena use.)
John Doe #3

46. Plaintiff John Doe #3 resides in the Eastern izistf Michigan.

47. In January 1998, when Mr. Doe #3 was 19 yearsh@dad a sexual
relationship with a 14-year-old girl. Mr. Doe #&cdfirst met the girl at a hair
salon where she had washed his hair, and he belteae she was an adult.

48. When the girl's parents became aware of the o#lahip, they demanded



2:12-cv-11194-RHC-DRG Doc # 46 Filed 12/02/13 Pg 10 of 74 Pg ID 849

that Mr. Doe #3 marry the girl, or the parents wdogb to the police. Mr. Doe #3’s
family and the girl's family met, but Mr. Doe #3itially refused to marry her.

49. The girl's family then pressed charges. Thereafie families met again,
and Mr. Doe #3 agreed to the marriage. Once tqppéned, the girl’s family tried
to drop the charges. The girl admitted to thegeglas is documented in the police
reports, that at her father’s request she falsstysed Mr. Doe #3 of sexual
assault. Mr. Doe #3 did not ultimately marry thi. g

50. Mr. Doe #3 admitted to the police that he hadxaigkerelationship with
the girl. He pled guilty to attempted criminal sakconduct Il for having sex
with a minor. He, too, was sentenced under thendslYouthful Trainee Act,
with four years probation.

51. Atthe time of Mr. Doe #3’s offense, Michigan didt yet have a public,
Internet-based registry. Mr. Doe #3 was requiceckgister for 25 years, making
him eligible for removal at age 45. The requiretadar quarterly in-person
reporting (during the first 15 days of January, iR@uly and October) were
introduced after his plea was accepted, but they wevertheless applied
retroactively to him.

52. During his last year on probation, Mr. Doe #3 ratsthe 15-day
registration window. Although he tried to repoeian the end of the 15-day period,

the office was closed. He was therefore unabteport until after the 15 days had

10
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passed. Based on his failure to report, his statder the Holmes Youthful
Trainee Act was revoked, and his conviction wag et

53. Under SORA 2011, Mr. Doe #3 was retroactively lassified as a Tier
[l offender, and his registration period was extet from 25 years to life.

54. Mr. Doe #3 was four years and ten months older tha girl with whom he
had sex. Had the age difference been less tharyéaws, Mr. Doe #3 would not
be subject to registration.

55. Upon information and belief, Mr. Doe #3 has noeottriminal
convictions.

John Doe #4

56. Plaintiff John Doe #4 resides in the Western sbtf Michigan.

57.1n the summer of 2005, when Mr. Doe #4 was 23sg/e#t, he had a sexual
relationship with a woman he met at a nightcl@se Declaration of I.G. (Exh. 7).
The club was restricted to those aged 18 and older.

58. Mr. Doe #4 did not realize that the woman had wséake ID to get into the
nightclub, and that she was actually 15. Whenbgoame pregnant, Mr. Doe #4
was arrested. It was only after Mr. Doe #4 wassied that he learned his
partner’s actual age.

59.1n 2006, Mr. Doe #4 pled guilty to attempted cniadi sexual conduct Ill.

60. Under the terms of the plea agreement, the casd¢onze dismissed if the

11
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baby’s DNA did not match that of Mr. Doe #4. Thd oy the case had had other
sexual partners, and it was unclear with whom stteliecome pregnant. It turned
out that Mr. Doe #4 had fathered the child, and ttime case was not dismissed.

61. Mr. Doe #4 was sentenced to five years probatdmnch he served
successfully. He also completed sex offender caluns

62. At the time of his conviction, Mr. Doe #4 was reeud to register for 25
years, making him eligible for removal at age 49.

63. Under SORA 2011, Mr. Doe #4 was retroactively lessified as a Tier IlI
offender, and his registration period was exterfdma 25 years to life.

64. Upon information and belief, Mr. Doe #4’s only etltriminal convictions
are for driving on a suspended license.

Mary Doe

65. Plaintiff Mary Doe resides in the Eastern Disto€Michigan.

66. In 2003, while living in Ohio, she was convictedualawful sexual conduct
with a minor for having a sexual relationship watli5-year-old male.

67. She was sentenced to three years in prison.

68. At the time, Ohio’s SORA was risk-based rathentbfiense-based. A
person’s registration requirements, including #reggth and frequency of reporting
obligations, were determined through an individzedi adjudication of risk.

69. Based on a psychological evaluation, the courtlcoied that Ms. Doe was

12
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neither a “sexual predator” nor a “habitual offenteShe was assigned to the
lowest risk level of the registry, which requirettlaess verification once a year for
ten years.

70. Although Ohio has since moved to an offense-basgidtration scheme
similar to Michigan’s SORA 2011 (in order to compWth the same federal Adam
Walsh requirements that led to the adoption of SQRAL), the Ohio Supreme
Court has held that people like Ms. Doe (who resgivdividualized risk-based
hearings) cannot be retroactively reclassified uateoffense-based scheme. The
court held that such legislative reclassificatibimdividuals who have been
adjudicated by the judiciary violates the sepamtibpowers.See Sate v. Bodyke,
933 N.E.2d 753 (Ohio 2010).

71. The Ohio Supreme Court also held that Ohio’s reaw+ which requires
extensive reporting and lengthens registrationggsrsimilar to SORA 2011 —
cannot be applied retroactively without violatiing tex post facto clausé&ee
Sate v. Williams, 952 N.E.2d 1103 (Ohio 2011).

72.Thus, in Ohio, Ms. Doe could not be required @ster for more than ten
years, nor could she be subjected to more signifiesstrictions than those
imposed under the terms of her initial registraboder.

73.In May 2004, after serving less than eight moniihs, Doe was granted

judicial release. Her sentence was modified to y@ars of probation and 200

13
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hours of community service. She successfully cetepl both probation and sex
offender therapy, and was discharged from probatigkpril 2008,

74.When Ms. Doe received judicial release in 2004,\8hs required under the
terms of her probation to move to Michigan, whdre bved with her parents.
Under Michigan law at the time, she was requirecetpster quarterly for 25 years,
becoming eligible for removal at age 54.

75. Ms. Doe and her ex-husband have shared pareitegiith their 13-year-
old daughter. The daughter attends school in M Ms. Doe remarried in
2010, and her husband works in Michigan. Ms. Déarsily, including her
elderly parents and her extended family, all Iivé/iichigan. For these reasons,
Ms. Doe wishes to live in Michigan.

76. Under SORA 2011, Ms. Doe was retroactively resifas] as a Tier Ill
offender, and her registration period was exterictad 25 years to life.

77.Upon information and belief, Ms. Doe has no ottraninal convictions.

THE DEFENDANTS
Governor Richard Snyder

78. Defendant Richard Snyder is the Governor of MiahigHe is sued in his
official capacity.

79. Pursuant to Article 5, 81 of the Michigan Congtidn, the executive power

of the state is vested in the governor. The Mighi§Gonstitution further provides

14
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that the governor shall take care that applicadderfal and state laws are faithfully
executed. Mich. Const., Art. 5, § 8. Defendangd&nm is ultimately responsible
for the enforcement of the laws of this state, famdupervision of all state
departments, including the Michigan State Police.

80. The Governor is an appropriate defendant in a clagkenging the
constitutionality of a state statute.

Colonel Kriste Etue

81. Defendant Colonel Kriste Etue is the directorhed Michigan State Police.
She is sued in her official capacity.

82. The Michigan State Police maintains Michigan’s efender registry.
M.C.L. § 28.721et seq. The State Police’s responsibilities include ecifuy
SORA 2011, maintaining the state’s database obfexders, maintaining an on-
line public sex offender registry, registering oifiers (along with other law
enforcement agencies), developing registration $oproviding statutorily-
required notices to registrants, collecting registn fees, and coordinating with
national law enforcement and the national sex oéemegistry.See M.C.L. 88
28.724, 28.724a, and 28.785seq.

83. The director of the Michigan State Police is aprapriate defendant in a
case challenging the constitutionality of Michiga®ex Offender Registration

Act.

15
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FACTUAL ALLEGATIONS: HISTORICAL EVOLUTION OF SORA 2 011

84. Michigan passed its first sex offender registrateov in 1994. Mich. Pub.
Act 295 (1994) (eff. 10/1/95). Before that timeickigan did not require anyone
to register as a sex offender for any purpose.

85. The 1994 statute established a private databadaicmg basic information
about people convicted of sex offenses. Registratiformation was available
only to law enforcement, and was exempt from aliljoudisclosure. A person
who divulged registry information to the public wgslty of a misdemeanor, and
a registrant whose information was revealed haglilbcause of action for treble
damages. Mich. Pub. Act 295, Sec. 10 (1994).

86. The statute did not require regular verificationmeporting. After the initial
registration was completed, the only additionalgdilon was to notify local law
enforcement within 10 days of a change of addré&é® registrant did not need to
notify law enforcement in person. Mich. Pub. AB62Sec. 5(1) (1994).

87. Registry information was maintained for 25 yeansifdividuals convicted
of one offense, and for life for individuals coned of multiple offenses. Mich.
Pub. Act 295, Sec. 5(3)-(4) (1994).

88. The statute applied retroactively to individualsose convictions occurred
before October 1, 1995, but only if they were stilarcerated, on probation or

parole, or under the jurisdiction of the juvenileision of the probate court or

16
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department of social services on that date. M#ehn. Act 295, Sec. 3(b)-(c)
(1994).

89. Since that time, the legislature has repeatedgrai®d the statute, each
time imposing a stricter regime with new burdensegistrants, and covering
more people and conduct.

90. Effective April 1, 1997, the statute’s confideftiaprotections were
relaxed. Law enforcement agencies were requir@dgtce registry information
available to the public (for zip codes within trgeacy’s jurisdiction) during
regular business hours. Mich. Pub. Act 494, Se(2)1(1996). The public could
view a paper copy of the registry by visiting thHercal law enforcement agency.

91.1n 1999, registry information became availabléht® public on the Internet
through the public sex offender registijich. Pub. Act 85, Sec. 8(2), 10(2)(3)
(1999).

92. New in-person reporting requirements were impog#ith, registrants
being required to report quarterly or yearly, depeg on their offense. Mich.
Pub. Act 85, Sec. 5a(4) (1999).

93. In addition, the 1999 amendments: expanded theflistfenses for which
registration was required and the categories a¥itidals required to register for
life; lengthened the penalties for registratioratetl offenses; required registrants

to maintain a driver’s license or personal ideadfion card; made registry

17
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information on certain juveniles public; requiréalgferprinting and digitized
photographs for registrants; and mandated regmtrédr out-of-state students,
people working in the state, and anyone convictalsted offense or required to
register in another state or countiMich. Pub. Act 85 (1999).

94. In 2002, additional requirements were imposed dh besident and non-
resident registrants to report (in person) whey theolled, disenrolled, worked,
or volunteered at institutions of higher learnifgich. Pub. Act 542, Sec. 4a
(2002).

95. Amendments in 2004 required the Internet-based@sabk offender
registry to include photographs. Mich. Pub. AcBZ3004). In addition, a fee was
imposed on registrants. Failure to pay the feemade a crimeMich. Pub. Act
237 (2004).

96. The 2004 amendments also removed the registragmuirement for
offenders adjudicated under the Holmes Youthfuifige Act (HYTA) after
October 1, 2004, unless they lost their HYTA statMsuth assigned to HYTA
before that date, however, were still requiredemister, though they could petition
the court for reduced registration after 10 yeddigch. Pub. Acts 239, 240 (2004).

97. Further amendments, effective January 1, 2006e8aagistrants (with
limited exceptions) from working, residing, or keitng within 1000 feet of school

property, and imposed criminal penalties for nonglamce. Mich. Pub. Acts 121,

18
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127 (2005).

98. In addition, the penalties for registration-relatéfénses were increased.
Mich. Pub. Act 132 (2005).

99. In 2006, the statute was amended to allow subsgyilmembers of the
public to be notified electronically when a persegisters or moves into a
particular zip code. Mich. Pub. Act. 46 (2006).

100. Effective July 1, 2011, Michigan’s Sex Offendergi&tration Act was
extensively amended to comply with the federal S&ender Registration and
Notification Act (SORNA), 42 U.S.C. 8§ 169@1 seq., which is Title | of the Adam
Walsh Child Protection and Safety Act of 2006 (Rubhw 109-248).

101. Although states were required to comply with SORNAJuly 27, 2011,
or lose federal law enforcement funds, to date @blgtates have substantially
complied. The vast majority of states have eleamdo comply because they are
concerned about the costs and effectiveness détiezal SORNA requirements.

102. As outlined in more detail below, SORA 2011 fune@aally changed
Michigan’s sex offender registry by categorizingistrants into tiers; requiring in-
person reporting of vast amounts of personal in&dion; and retroactively
lengthening the registration period for most regists. In addition, SORA 2011
imposed new duties on local law enforcement agencie

103. In sum, Michigan’s sex offender registry, whiclghe as a private law

19



2:12-cv-11194-RHC-DRG Doc # 46 Filed 12/02/13 Pg 20 of 74 Pg ID 859

enforcement database in 1995, has changed radicdhg last 17 years. SORA
2011 subjects registrants to obligations, restsantisabilities, and punishment of a
different character and different order of magrettician the original sex offender
statutes.
FACTUAL ALLEGATIONS:
TIER CLASSIFICATION AND RETROACTIVE APPLICATION OF SORA
2011

104. SORA 2011 classifies registrants into tiers. @isgant’s tier-
classification determines the length of time thpeeson must register and the
frequency of reporting.

105. Tier | registrants must register and comply witlohlligations imposed by
SORA 2011 for 15 years; Tier Il registrants mugiiseer and comply for 25 years;
and Tier Il registrants must register and compilylife. M.C.L. 88 28.722(r)-(w);
28.725(10)-(13).

106. Tier classifications are based solely on the aieof conviction.

107. Tier classifications are not based on, and daaoespond to, a
registrant’s actual risk of re-offending or the danany registrant poses to the
public.

108. Prior to SORA 2011, most Michigan registrants wexguired to register
for 25 years.

109. SORA 2011 was applied retroactively. Registravese assigned to a tier

20
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based solely on their offense of conviction.

110. People who previously had been required to registe25 years, and who
were retroactively assigned to Tier I, had thregistration periods extended to
life. There was no individualized determinatiorabtheir risk or whether
lifetime registration was warranted.

111. Although the plaintiffs have clinically been detened to be low risk (see
below), under SORA 2011 they were retroactivelgsifded as Tier Il offenders
and must register and comply with SORA 2011 uhgitdie.

112. Even upon the clearest proof that the plaintifssraot dangerous, there is
no mechanism in the statute that would allow tlzenpiffs to have their
registration obligations eliminated or reduced.

113. SORA 2011 is not limited to individuals who comiad sex offenses, but
requires registration and reporting by individualsch as John Doe #1, who were
convicted of other offenses that do not have aaeamponent.

114. SORA 2011 is not limited to convicted individudbsit requires
registration and reporting by individuals, suchlasn Doe #2, who were never
convicted of a crime. SORA 2011 also requiresstegiion and reporting by

youths aged 14 or older who were adjudicated aanjiss.
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FACTUAL ALLEGATIONS:
IMPACT OF SORA 2011 ON THE PLAINTIFFS

115. SORA 2011 imposes obligations, disabilities, aastraints that are so
extensive that they cannot be set out in full hewoe are instead listed in Exhibit 1,
which is incorporated by reference.

116. By way of summary, SORA 2011 subjects the pldmtid continuous
reporting, surveillance, and supervision. In additSORA 2011 severely limits
their ability to direct the upbringing of their ¢dfien; find housing and
employment; get an education; travel; engage m $peech activities (including
use of the Internet); be free from harassment agoha; and understand what is
required of them under the statute.

117. Finally, registration under SORA 2011 triggersagtvarray of additional
obligations, disabilities, and restraints undereotiederal, state, and local laws, as
well as private policies barring or limiting regestts from access to goods or
services available to the public.

A. Reporting, Surveillance, and Supervision

118. As Tier lll registrants, the plaintiffs must repor person every three

months within a specified 15-day period, M.C.L.7Z2Z%a(3)(c), and must provide:
. a!l names and nicknames, Social Security numberdate of
. :)elrstitli,ential address, including any address wherentfividual

expects to spend more than seven days, as wéléakates of any
such temporary stays;
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» employer names and addresses, including informatmoany
person who agrees to hire a registrant for a teamggob, as well
as the routes of travel for non-stationary emplayitne

» schools attending or schools to which accepted,;

» telephone numbers registered to the individuabatinely used;

» e-mail and instant message addresses, log-in nanwglser
identifiers assigned to the individual or routinaked;

 all other designations used in Internet commuroc&tior postings;

» license plate and registration information for aeyicle owned or
regularly operated by the individual, and the lmratvhere that
vehicle is kept;

» driver’s license or personal ID card;

» passport and immigration documents;

» occupational license information; and

» acomplete physical description.

M.C.L. § 28.727(1).

119. SORA 2011 also requires the plaintiffs to provadghotograph,
fingerprints, and palm prints. If a plaintiff's pgarance changes, he or she must
update the photograph. M.C.L. 88.725a(5); 28.727(1)(q).

120. In addition to reporting in person at regular mgds, the plaintiffs must
report in person within three business days whaneain information changes.
M.C.L. 8§ 28.722(g). The immediate, in-person répgrrequirement is triggered
whenever the plaintiffs:

* change their residence;

* begin, change, or discontinue employment;

» enroll or dis-enroll as a student;

* change their name;

* intend to travel for more than seven days;

» establish an e-mail address, instant message addresther
Internet designation; and

23



2:12-cv-11194-RHC-DRG Doc # 46 Filed 12/02/13 Pg 24 of 74 Pg ID 863

* buy or begin using a vehicle, or cease owning orgua vehicle.
M.C.L. 8§ 28.725(1).

121. There are no good-cause exceptions to the regaguuirements or to the
‘“immediate” notification requirements. Regardle$diness, injury, transportation
problems, or other emergencies, the plaintiffs meggbrt in person within three
days or face criminal charges.

122. SORA 2011’s reporting, surveillance, and supemvisequirements are
similar to, but more restrictive and onerous thha,reporting, surveillance, and
supervision that the plaintiffs experienced whieving their sentences on
probation or parole.

123. Under SORA 2011, the plaintiffs must report sigrahtly more
information than what they were required to repdrile they were serving their
sentences on probation or parole.

124. SORA 2011’s requirement that minor changes bertegan person
within three business days is a level of reportirag far exceeds what the plaintiffs
experienced while they were serving their sentenogsrobation or parole.

125. As a result of SORA 2011’s immediate reportinguisgments, coupled
with the quarterly reporting requirements, themiéfis must — for the rest of their
lives — report in person to law enforcement wifinegiuency that is similar to, and

often greater than, their reporting obligations wkigey were on probation or
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parole.

126. For the plaintiffs, the lifetime surveillance ingex by these reporting
requirements is not only intrusive, but burdensoffiee time required to register
or update information varies depending on wherevemeh the plaintiffs report.
Each registration can take up to an hour-and-g-hatfincluding travel time.

B. Family and Parenting

127. SORA 2011 has severely impaired the plaintiffshifig relationships and
parenting, in large part because the statute harplaintiffs from “loitering”
within 1000 feet of school property. M.C.L. 8 2847 “To loiter” means “to
remain for a period of time and under circumstarthasa reasonable person
would determine is for the primary purpose of obsgy or contacting minors.”
M.C.L. § 28.733(b). This provision contains no epion for the plaintiff-parents,
who are observing or contacting their own children.

128. For example, Mr. Doe #1's fiancé has a 14-yeardaldghter. Mr. Doe #1
cannot attend his future step-daughter’s schoolexi@-curricular events.

129. The same is true for Mr. Doe #2. His ability &rfipate in the
upbringing of his daughter is limited because, esgestered sex offender, he
cannot participate in her school and extra-curacelents.

130. Mr. Doe #2's status as a registered sex offenderaited by a judge in

support of an order awarding primary custody ofdaaghter to her mother.

25



2:12-cv-11194-RHC-DRG Doc # 46 Filed 12/02/13 Pg 26 of 74 Pg ID 865

131. Mr. Doe #3's status as a registered sex offerider,has interfered with
his family relationships.

132. Mr. Doe #3 is married and has two boys, ages 48anide and his wife,
who is a schoolteacher, are expecting their thuittian the fall of 2012.

133. Due to his status as a registered sex offenderDigke #3 has been barred
from attending parent-teacher conferences. Hisrddn plays basketball and
football, while his younger son plays soccer. Beseaof the vagueness of the
statute, Mr. Doe #3 does not know if or how SORA2@pplies to his parenting
activities. He is uncertain about where he cancamhot take his sons. He does
not know which of their events he can or cannaratf and he fears prosecution if
he goes to their games.

134. Mr. Doe #4’s status as a registrant has similstrigined his family
relationships.

135. Mr. Doe #4 is married and has two children, adearid 4, with his wife.

136. Other parents do not want their children to benfdis with Mr. Doe #4's
children because Mr. Doe #4 is on the registry.

137. Mr. Doe #4’s wife left him in part because histg$aas a registered sex
offender harmed the family. She has told him thlag¢ is able to get off the
registry, she will return.

138. Due to his status as a registered sex offenderDigle #4 is unable to
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participate in many parenting activities. He carattend his 10-year-old
daughter’s volleyball games, basketball games,oéinelr school or extra-curricular
functions. Mr. Doe #4’s daughter asks him why bear comes to her events. Mr.
Doe #4 also cannot pick up or drop off his daughateschool. Mr. Doe #4 is
concerned that he will be similarly unable to mgaptite in his son’s education and
activities when the boy starts school.

139. Mr. Doe #4 also has a five-year-old daughter wh#hvictim in his case.
The victim/ mother very much wants Mr. Doe #4 dmeiit child to have a normal
father/daughter relationship, but SORA 2011 hasdy limited his ability to do
so. See l.G. Decl. (Exh. 7).

140. Ms. Doe’s status as a registered sex offendelitesise impaired her
ability to raise her daughter. When her daughtes attending school in Ohio, Ms.
Doe was able to attend parent-teacher conferesclespl events, and extra-
curricular programs, and otherwise to participatber daughter’s education.

141. Now that Ms. Doe’s daughter attends school in Mjah, Ms. Doe is
barred from parent-teacher conferences, the sd¢hwloling, and extra-curricular
events. She has been unable to attend her dasgstbool plays and will be
unable to attend her daughter’s eighth grade gtamua

C. Housing

142. SORA 2011 also severely limits the plaintiffs’ agg¢o housing.
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143. SORA 2011 bars the plaintiffs from “residing” withi 000 feet of school
property, making a substantial amount of housirgvailable as a matter of law.
M.C.L. 8 28.735. The plaintiffs are also prohiditeom living with family
members if those family members live within 1008tfef school property.

144. Because sex offender registry address informasiqnublic, many
landlords outside geographic exclusion zones rafusent to registrants, since
their properties can then be easily identifiedlenregistry.

145. When Mr. Doe #1 was first released from prisonhbped to live with his
family until he could get back on his feet. He ldooot live with either his mother
or his sister, however, because they both livediwit 000 feet of a school. He
also could not live with another sister or his doetause the Department of
Corrections does not allow registered sex offenttelize in homes with children
(even though Mr. Doe #1's crime was a non-sex giambbery that had occurred
two decades earlier). He therefore was releasad#if-way house.

146. Mr. Doe #1 was rejected by landlords because oftiaisis as a registered
sex offender. He was finally able to get an apantimwvhen he had a friend lease a
unit for him. He now lives in a flat owned by lasnt.

147. Mr. Doe #2's status as a registrant has likewisegmted him from
finding housing. When looking for apartments, [Moe #2 was rejected because

he is a registrant.
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148. Mr. Doe #2 has been unable to secure his own hguamd stays with
friends or family if they will let him and if theimnomes are not within a geographic
exclusion zone.

149. At one point Mr. Doe #2 asked his cousin for a elacstay. His cousin
refused, explaining that the neighbors would find Dloe #2 on the registry, and
would then seek to have both of them (Mr. Doe #2 [@irs cousin) evicted.

150. As a disabled military veteran, Mr. Doe #2 coul@lify for subsidized
housing. He identified a program that would haxevled him with a Section 8
voucher for his own apartment. But under fedexa, lindividuals subject to
lifetime sex offender registration are barred frembsidized housing. Therefore
Mr. Doe #2 was ineligible. 24 C.F.R. § 5.856.

151. Mr. Doe #3 and his wife would like to move theiogiing family to a
larger home, but they are restricted in thesrcle for a new house, as they
cannot move to a home that is within 1000 feet séfzool.

152. Likewise, because Mr. Doe #4 is on the registryh&®e had severe hous-
ing problems in addition to the loss of his homéot@closure when the registry
cost him his jobgee below).

153. When Mr. Doe #4 has tried to rent an apartmentltads have told him
that they will not rent to anyone who is on the effgnder registry.

154. For a time Mr. Doe #4 was registered at his mothaddress. But
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neighbors in her apartment complex complained,famdnother was threatened
with eviction, so he left.

155. Mr. Doe #4 then lived with his sister. But in Felry 2012, the sister’'s
landlord threatened her with eviction if Mr. Doe é@htinued to live with her.

156. Mr. Doe #4 is now homeless.

157. Although Mr. Doe #4's family members would be happyave him stay
if he were not on the registry, they fear that tiv@y/lose their housing if they
allow him to reside with them.

158. The geographic restrictions also affect Ms. Do®isitg to secure stable
housing. Several years ago, she and her husbardalie to rent a home from
one of her distant cousins. When the cousin leshbme to foreclosure, Ms. Doe
and her husband were notified by the bank that thigynt be forced to vacate the
home on short notice.

159. Despite an exhaustive search, Ms. Doe and her hdskare unable to
find alternate affordable housing that was not inithrestricted zone. Although at
present the bank has allowed Ms. Doe and her famitgmain in the home, she is
afraid that if she is required to vacate the homslwmrt notice in the future, she

and her husband will be unable to find housing.
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D. Employment

160. SORA 2011 bars the plaintiffs from working withifd0 feet of school
property, making a substantial number of jobs uikabie to the plaintiffs as a
matter of law. M.C.L. § 28.735.

161. Moreover, under SORA 2011, information about emeteywho hire the
plaintiffs is posted on the public sex offenderisay. M.C.L. § 28.728(2)(d).

The public posting of employer information creagesgnificant disincentive for
employers to hire the plaintiffs.

162. Mr. Doe #1 has repeatedly lost employment oppatiesibecause of his
status as a registered sex offender. When heiwgasdieased from prison, he
participated in a reentry program designed to haipfind employment.

163. Mr. Doe #1 actively sought work and flagged potanbbs off
employment lists. His case manager told him time ttme again that those
employers would not hire registered sex offendditse occupations where he was
denied employment included garbage collection astifbod restaurant work. His
job search was further restricted because he anijdapply for jobs located more
than 1000 feet from a school.

164. Mr. Doe #1 tried to open his own business as asubactor on a home
preservation project to restore foreclosed honhs.Doe #1's parole agent

required him to close the business because marnyacting jobs are within
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geographic exclusion zones where registered sexadirs are prohibited from
working.

165. Mr. Doe #1 finally convinced the organization that his reentry
program to hire him for its programs for speciatd® adults, and he has been
successfully employed there since.

166. Mr. Doe #2 has also been harmed in his search dok.wAlthough he
need not list his sealed HYTA case on job applicetiasking whether he has a
criminal record, employers learn of his sealed easkrefuse to hire him because
he is on the registry.

167. Mr. Doe #2 also hoped to start a program mentaatagsk youth by
engaging them in construction projects. He wadblen® do so because his status
as a registered sex offender would have made ssiple for him to work with
youth.

168. Mr. Doe #3 is a co-owner of a family business, hag worked there for
many years. Although he is employed now, he ixeored that if he were unable
to continue working in the family business, hidisteas a registrant would prevent
him from finding another job.

169. As to Mr. Doe #4, his status as a registered skndér has prevented
him from finding or holding a job.

170. At the time of his offense and for much of the tineewas on probation,
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Mr. Doe #4 worked at an auto parts factory. Hevdadl, repeatedly earning raises
over a three-year period.

171. In 2008, however, an anonymous caller informedalctory’s
management that Mr. Doe #4 was listed on the sexdér registry. Mr. Doe #4
was fired, and escorted off the premises by sacurit

172. The fact that Mr. Doe #4 was listed on the pubdix sffender registry
made information about his offense readily avadablthe anonymous caller and
directly contributed to Mr. Doe #4's firing.

173. Mr. Doe #4 could not pay his bills after he wasgdir As a result, he lost
his home to foreclosure, and his car was reposgesse

174. Mr. Doe #4 has had great difficulty finding workise then because so
few employers will hire registrants.

175. Mr. Doe #4 found a job with a finishing company amorked there for
approximately six months. Then the newspdheted, which republishes photos
and information from the sex offender registry ineavsprint format, published the
registry listing for Mr. Doe #4. The newspaper @g@d in the break room at his
work. Mr. Doe #4 lost his job the next day.

176. The geographic restrictions on where registramswark have further
harmed Mr. Doe #4's job search. For example, Mre B4 was offered a factory

job by American Staffing, but the factory was witliiO00 feet of a school.
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Therefore Mr. Doe #4 could not accept the offer.

177. Mr. Doe #4 is presently unemployed, and has nocgoof income other
than odd jobs.

178. Ms. Doe’s status as a registrant has also impaiee@bility to find work.
Ms. Doe recently earned a degree in medical billingrough her career services
office she was placed in an externship. Althoughhost organization has been
pleased with her work, the employer is concernaditibiring her because the
employer’s information would then be posted ondée offender registry.

179. Ms. Doe has submitted over 100 resumes for otliey; jout has been
unable to find employment.

E. Education

180. SORA 2011 has also made it more difficult for thearngiffs to get an
education.

181. For example, Mr. Doe #2 wanted to pursue a deggeemedical
assistant. When he applied to one such programughrthe Everest Institute, he
was denied because he was on the sex offendetryegiecause Mr. Doe #2’s
HYTA case is sealed, the Everest Institute wouldhawe known of his history but
for the fact that Mr. Doe #2 is listed on the régis

182. Mr. Doe #2 was eventually able to earn a degreerasdical assistant

through another institution. He then wanted toopee a cardio-vascular
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stenographer. That degree requires clinical caurBecause of Mr. Doe #2's
status as a registered sex offender, he is nat@dldo take clinical courses in a
hospital, and therefore cannot pursue his chosgrede

183. Mr. Doe #3's status as a registered sex offendetilmted his ability to
get an education. Mr. Doe #3 enrolled in collag2005. When he learned that he
had to report that he was attending college, hecaaserned that his college
classmates would find out that he was a registeegdffender. Mr. Doe #3
dropped out of school rather than risk facing theistility.

184. Because of the registry, Mr. Doe #4 has likewise dhfficulty getting an
education. He was rejected by several GED progtsnause he is a registered
sex offender.

185. With the assistance of his probation officer, Moel¥#4 was eventually
able to identify a GED program that accepts regmt, and is currently pursuing
his GED.

F. Travel

186. The plaintiffs’ status as registrants has sevearsjricted their ability to
travel.

187. The plaintiffs must provide advance notice wherytinéend to travel
anywhere for more than seven days. They musthtelpolice where they are

going, where they will stay, how long they will tieere, and when they will return.
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M.C.L. 8 28.725(1).

188. The plaintiffs must provide 21 days advance nafitieey travel outside
the U.S. for more than seven days. M.C.L. § 28725

189. In addition, the plaintiffs must plan their traxgg that they are able to
register in person during the first 15 days of dapuApril, July and October, as
required by the statute.

190. If the plaintiffs travel, they must comply with aapplicable sex offender
registration laws in other jurisdictions. Becassg offender laws are exceedingly
complex and vary from state to state, it is extigrdéficult to obtain accurate
information about either affirmative reporting @ations (such as registering
one’s presence in a state) or prohibitions on amilehavior (such as visiting a
library or park) in other jurisdictionsSee Consequences Triggered by Sex
Offender Registration: A National Sample, Attacimtn& to Declaration of James
J. Prescott (Exh. 8).

191. Mr. Doe #1 visits friends and family for no moreuthsix days at a time
because otherwise he would be required to notifydaforcement in person about
his travel plans.

192. Mr. Doe #2 is a military veteran, with friends aller the country and all
over the world. He enjoys travel. He frequentliyes to see his parents in Florida

and his friends in Georgia, Maryland, Tennessee ofimer places.
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193. Although Mr. Doe #2 would like to take extendegbsrio visit his friends
and family, he does not do so, but rather limitsthps to seven days or less,
including driving time.

194. Mr. Doe #2 would like to travel internationally see friends from the
military who are stationed overseas. One of henfts, a paraplegic military
veteran, has invited Mr. Doe #2 to accompany hina émp to Panama.

195. Mr. Doe #2 has been unable to take these tripsusecaORA 2011
requires extensive advance notice for internatitmaakel. Mr. Doe #2 is concerned
that he cannot comply with the restrictions onnmétional travel relating to where
he will be staying at each stage of his trip —iinfation that he cannot know in
advance given the nature of his travel.

196. Mr. Doe #3's status as a registrant has also iragdirs ability to travel.

In April 2011, Mr. Doe #3 took his wife on a fouaylgetaway to a resort in
Mexico to celebrate her graduation from a prograthe@University of Michigan.
On their return, border agents separated him frismvtie and interrogated him for
hours. He was asked questions about his sex @festdtus. Because of that
experience, Mr. Doe #3 is reluctant to travel alégghe United States again.

197. Mr. Doe #4'’s status has limited his travel as wéil.2007, Mr. Doe #4
wanted to travel to Puerto Rico to visit a siclatele, but was unable to do so

because his registration obligations made thedopcomplicated, and put him at
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risk of felonious noncompliance.

198. Ms. Doe and her husband would like to take exterdps to visit friends
and family. However, they only take trips that lssven days or less, including
driving time, due to the requirement that Ms. Degart in person if she goes
anywhere for more than seven days.

199. On one occasion, Ms. Doe took a wrong turn whileilg in Detroit, and
accidentally got into a traffic lane leading to thaenel to Canada. Although Ms.
Doe did not cross into Canada, when she turnechdy@he had to go back
through the United States border checkpoint.

200. Because of Ms. Doe’s status as a registrant, bagkemts demanded that
Ms. Doe and her family get out of the vehicle. Hgents searched the car,
interrogated Ms. Doe, her husband, and her daughparately, and suggested that
Ms. Doe was abducting her daughter. The family exssntually released.

201. Because of the requirements of SORA 2011, Ms. eedecided not to
travel outside the United States, although she avibke to do so.

G. Speech & Internet

202. SORA 2011 severely restricts the plaintiffs’ alyilib speak freely on the
Internet. The plaintiffs not only must provide lawforcement with all electronic
mail addresses, instant message addresses, legresn or other identifiers that

are assigned to or routinely used by them, M.C.28§27(1)(i), but must also
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report in person within three days whenever thégidish any electronic mail
address, instant message address, or other desrgnaéd in Internet
communications or postings. M.C.L. § 28.725(1)(f).

203. The plaintiffs are concerned about using the Irdebecause SORA 2011
Is unclear about whether, for example, they mystntammediately and in person
if they set up an on-line account to pay their saxegister with Netflix, purchase
or review products on Amazon, or use a collegemmulletin board.

204. Mr. Doe #4 does not use the Internet because h&vibeuequired under
SORA 2011 to register all email and Internet id&srs, and would need to report
constantly in order to use different websites wiififerent user-names.

205. Mr. Doe #4 would like to communicate with his fayndn Facebook, but
does not do so because he would have to registemation about his account.

206. Ms. Doe’s status as a registrant similarly restricgr freedom to use the
Internet. Ms. Doe has twice established a Faceboo&unt, only to have it
deleted without notice. Although Facebook gaverteereason for shutting down
her account, Facebook prohibits registrants fromguigs site. Ms. Doe had been
using her Facebook account both to communicatefwéhds and family and to
organize a high school reunion. She is now untbt® so.

207. In addition, Ms. Doe is afraid that because shetmuovide all email and

Internet identifiers pursuant to SORA 2011, heeinét use will be monitored.
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H. False Information and Public Stigmatization

208. The sex offender registry publicly and falsely lalddr. Doe #1 as a
“convicted sex offender,” which he is not, as hes\waver convicted of a sex
offense.

209. The sex offender registry publicly and falsely lalkidr. Doe #2 as a
“convicted sex offender,” which he is not, as ras&was dismissed and he was
never convicted of a crime.

210. The public registry website labels registrantsiey. tM.C.L. §
28.728(2)(I). All of the plaintiffs are labeled &eer Ill, which stigmatizes them,
and publicly and falsely identifies them as amdmgrmost dangerous sex
offenders on the registry.

211. The public registry website posts extensive persaf@mation about
each registrant, including residential address,leyep address, date of birth,
school information, vehicle information, physicasdription (weight, height, etc.),
and a photograph. M.C.L. § 28.728(2).

212. Because they are stigmatized as sex offendersegoutblic registry
website, the plaintiffs and their families are sabgd to harassment, social
ostracism, and even threats of violence.

213. For example, in the fall of 2010, Mr. Doe #4 reeei\an anonymous

death threat by mail. Inside an envelope wasrd-prit of his page from the sex
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offender registry with his photo. His eyes werackd out on the photo, and on
the paper were the words “You will die.” Mr. D&é has also been called a child
molester on the street, and his wife is regulaskea why she is married to a sex
offender.

I. Vagueness, Strict Liability, and Impossibility of Compliance

214. The plaintiffs have been further harmed becauseesteictions and
obligations of SORA 2011 are so vague that thenpfts are unable to know
whether or not they are in violation of the lawape so extensive and pervasive
that the plaintiffs are literally unable to compljth the law. Moreover, different
law enforcement agencies in different places aiyequirements of SORA
2011 differently.

215. SORA 2011’s requirements for reporting personanmation are so
vague that the plaintiffs do not understand whettrmation must be reported, or
what changes in information subject them to thpenson immediate reporting
requirement.

216. For example, Mr. Doe #1's vehicle breaks down fesdly. He does not
know whether he must report each such period ofusenunder M.C.L. §
28.725(1)(g), which requires him to report in parsathin three days if “operation
of [his] vehicle is discontinued.”

217. SORA 2011 also requires Mr. Doe #1 to report tlvation where he
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stores his vehicle. M.C.L. 8§ 28.727(1)()). He slo®t know if he must re-register
each time he takes his car to the garage for iepair

218. Similarly, Mr. Doe #4 is confused about the vehidporting
requirements. He does not have a vehicle of hig, wt has been told by the
police that if he borrows a car more than thre@sinine must immediately report
In person to provide the vehicle information. M.C8 28.727(1)(j) (“regular
operation” of a vehicle).

219. Mr. Doe #4 does not have a phone of his own. Hmdear about
whether M.C.L. § 28.727(1)(h) requires him to regidis mother’s telephone
number if he uses her phone on occasion, inclugiigget messages from counsel.

220. Ms. Doe has registered a vehicle that she ownsybanh it breaks down,
she sometimes borrows her parents’ cars. Neitlee(rsor counsel) could
determine whether her use of her parents’ carsfopsads “regularly operat[ing]”

a vehicle. M.C.L. § 28.725(1)(g).

221. The plaintiffs who use the Internet are also unéblgetermine what
information they must report under M.C.L. § 28.7D%).

222. The plaintiffs often cannot know if they are worgjrresiding, or
“loitering” within 1000 feet of school property keacse the property boundaries are
unknown and the distances are impossible to meagtireut sophisticated

equipment.
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223. For example, Mr. Doe #1, when looking for an aparitncould not
determine whether or not residences were withiaa@aphic exclusion zone. He
did not know whether the 1000 feet was measurddihgito building or property-
line to property-line. He also had no easy wagdage where school property
lines were located.

224. Similarly, Mr. Doe #4 does not know whether he take his own
children to a playground on school property, oa toark, if other children are
present. He does not know whether he can attemd@r cousin’s birthday party
in a public park, or whether he can go to a mafleke children may be present.
The risk of a wrong decision is a criminal charge.

225. In discussing this case with counsel, the plamtégarned of many
obligations and restrictions of which they werewwasly unaware. All the
plaintiffs are concerned that they will inadvertgmiolate SORA 2011's
requirements because they do not understand winagtie.

226. Finally, SORA 2011 imposes criminal liability detgpthe impossibility of
compliance. SORA 2011 imposes liability regardigisehether illness, injury, or
practical difficulties make compliance impossible.

227. For example, since becoming homeless Mr. Doe #b4&as unable to
comply with M.C.L. § 28.725a(7), which requires hionmaintain a driver’s

license or personal identification card “with tinelividual’s current address.” The
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Secretary of State will not issue identificatiortivaut an address, and therefore
Mr. Doe #4, who is registered as homeless, carorapbty with the requirement
that his license match his registration information

228. Mr. Doe #4 also has difficulty complying with theporting requirements
because he does not have a vehicle and cannogar@ntransportation to update
his information within three days.

229. The plaintiffs fear that despite their best effdasinderstand and comply
with the law, and despite the absence of any iitenid violate the law, they will
be held strictly liable for any failure to comply.

230. SORA 2011 imposes penalties of up to 10 years sopment for
violations of the Act. M.C.L. 88 28.729(1); 28.13% 28.735(2).

J. Consequences Beyond SORA 2011

231. Because the plaintiffs are required to registeseasoffenders under
SORA 2011, they are also subject to a vast andilahyne array of laws and
ordinances imposed on registered sex offendersdfeteral government, other
state or tribal governments, and local municipaditiSee Prescott Decl., at 11-12
(Exh. 8); and Attachment A to Decl. (Consequenaggg€red by Sex Offender
Registration: A National Sample).

232. A compendium of the most significant state lawsi¢hldoes not include

federal, tribal, or local laws, and which disregandany of the more minor
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requirements) contains over 1000 pages of obligatamd restraintsld. at 9.

233. Because registration in one state generally trgygagistration in another
state, the fact that the plaintiffs are subjec3@RA 2011 means they are also
subject to the sex offender laws of other jurisditd if they travel or move.

234. In addition, because the plaintiffs are requiredetgister as sex offenders
under SORA 2011, they are subject to policies loyape entities that refuse to
provide goods or services to registered sex offendBut for the fact that the
plaintiffs are labeled by the state as registeeadodfenders, the goods and
services provided by those private entities woddegally be available to them.

FACTUAL ALLEGATIONS:
SORA 2011 IS NOT RATIONALLY RELATED TO THE GOAL OF
PUBLIC SAFETY

235. The plaintiffs incorporate by reference the dedlars of Dr. J.J. Prescott
(Exh. 8); Dr. Jill Levenson (Exh. 9); Dr. Janet Haymaine (Exh. 10); Peter
Wagner, Esqg. (Exh. 11); and Anne Yantus, Esq. (ERI,.all of which are
attached.

236. The avowed purpose of Michigan’s sex offender tegis to “prevent|]
and protect[] against the commission of future arahsexual acts by convicted
sex offenders.” M.C.L. § 28.721a.

237. The idea that SORA 2011 will promote public saistipased on the

assumption that sex offender registration will @ltecidivism by convicted
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offenders and thereby reduce the risk to the public

238. That assumption is false.

239. In fact, the research shows that public registireslikely toincrease,
rather than decrease, recidivism, and are therefore counterproductive to their
avowed purpose of public protection.

240. As outlined in more detail in the declaration oinéds J. Prescott (Exh. 8),
large-scale empirical research on the impact ofo$ender registries has found
thatpublic sex offender registries have likely increased, @ntbst certainly not
reduced, the frequency of sex offenses. (By ceftthe research has also found
thatprivate law enforcement registries have reduced recidivism against family
members, neighborstc., though not against strangers.)

241. Specifically, this research shows that the more|gea state subjects to
public sex offender registration, the higher tHatree frequency of sex offenses in
that state. Public registries (based on the off@i€onviction) correlate with an
increase in frequency of sex offenses against all typegaafms (family members,
neighbors, acquaintances, and strangers). Pré&3eoktt at 3-4 (Exh. 8).

242. Applied to Michigan, this research suggests thaR&8Q011 contributes
to sex offense rates in Michigan that are 10% higen they would be without
SORA 2011. Prescott Decl., at 3 (Exh. 8).

243. Although it may seem counter-intuitive that pubskgistration increases

46



2:12-cv-11194-RHC-DRG Doc # 46 Filed 12/02/13 Pg 47 of 74 Pg ID 886

rather than decreases recidivism, these resulecteifie fact that sex offender
registration and the attendant consequences exdeaibk factors for recidivism,
such as lack of employment and housing, and preéweadthy reintegration into the
community. Prescott Decl., at 7-8 (Exh. 8).

244. These results are mirrored by other evidence-b@essgrch on the impact
of sex offender registration. Most studies reveasignificant reduction in sex
crime rates that can be attributed to sex offetales and policies. Rather, there is
a significant body of empirical work that overwhahgly shows that, at best, pub-
lic registration makes no difference to recidivisates, and that it may well be
counter-productive See Levenson Decl., at 3 (Exh. 9); Prescott Decll2a{Exh.
8).

245. The two studies that detected reductions in serecrecidivism after the
passage of registration laws were both in statesh#ve risk-based, rather than
offense-based, classification, and that limit pablbtification to those offenders
who have been individually determined to pose tleatgst threat to community
safety. See Levenson Decl., at 3 (Exh. 9).

246. Moreover, there is no research to support the Ingsi¢ that registrants
who live closer to child-oriented settings are midely to reoffend. Rather, the
research shows that where registrants live is sajraficant contributing factor to

recidivism. See Levenson Decl., at 4 (Exh. 9).
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247. Residency restrictions reduce housing optionsdgrstrants, leading to
housing instability. Housing instability is cortsistly correlated with higher
criminal recidivism, and may help account for thereases in recidivism triggered
by registration.See Prescott Decl., at 7-8 (Exh. 8); Levenson Detl5- (Exh.

9). Thus, residency restrictions are likely torease rather than decrease sexual
offending.

248. Similarly, requirements that interfere with emplagmb social support,
and engagement in pro-social activities underneeavowed public safety goals
of sex offender registration laws. Social polidiest ostracize and disrupt the
stability of sex offenders are counterproductiventweasing public safetySee
Levenson Decl., at 7, 10 (Exh. 9).

249. Failure to comply with registration requirementgsimot predict sexual
recidivism. Levenson Decl., at 11-12 (Exh. 9).

250. There is no empirical evidence to support the moti@at more frequent
registration check-ins lower recidivism, nor isrénevidence that reporting
additional information€.g., email addresses, employment information) reduces
recidivism. Levenson Decl., at 10 (Exh. 9).

251. In sum, SORA 2011 is not rationally related to plsblic safety goal it

purports to serve.
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FACTUAL ALLEGATIONS: THE REQUIREMENTS OF SORA 2011
BEAR NO REASONABLE RELATIONSHIP TO THE RISK THAT
INDIVIDUAL REGISTRANTS POSE TO THE COMMUNITY

252. SORA 2011 is also premised on the assumptiorathatdividuals
convicted of sex offenses pose a great risk toipshlety, which justifies
continuous and lengthy supervision and restrictions

253. In fact, while some individuals convicted of sdfeases will reoffend, the
vast majority of new sex offenses are committedoyategistered offenders, but
by individuals without prior sex offenses. For exde, a study in New York
found that 95% of all arrests for sexual offensesanfor individuals who did not
have a prior sexual offense conviction and who vmeteon a sex offender registry.
See Levenson Decl., at 8 (Exh. 9).

254. Among those with prior sex offenses, recidivistesavary with the
presence of certain risk factorSee Levenson Decl., at 8 (Exh. 9). While some
individuals convicted of sex offenses pose a sigaitt risk to public safety, most
do not.

255. Most sex offenders do not re-offend sexually.st-iime sexual offenders
are significantly less likely to re-offend than sieowvith multiple sexual
convictions, and offenders over the age of 50&ss likely to re-offend than

younger offenders. Moreover, recidivism ratesatiffignificantly depending on

the nature of the offense.q., rape, incest, child victinetc.).
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256. Research indicates that the risk for sexual rerafing is reduced by half
when a person has spent 5-10 years offense-fitbe icommunity. The risk
continues to decline the more time the person spefidnse-free in the
community. Risk for sexual recidivism also dectingth age.See Levenson
Decl., at 10 (Exh. 9).

257. SORA 2011 is not based on risk. The tier to whachndividual is
assigned, whether an individual is listed on thielipuregistry, and how long an
individual must register, are all based solelylma affense of conviction, not on
the individual’s level of risk.

258. Individuals classified as Tier Il under SORA 20dre often at lower risk
to reoffend than individuals classified as Tier Meer II. The result of this
offense-based registration system is that the psldind law enforcement’s ability
to identify sexually dangerous persons is signifitareduced.See Levenson
Decl., at 2 (Exh. 9).

259. Because recidivism risk declines significantly lwiadvancing age and
with time spent offense-free in the community, lieqg registration for 25 years
to life is both inefficient and unnecessafee Levenson Decl. (Exh. 9) at 10.

260. In addition, SORA 2011, by focusing on the daryesed by strangers
(who can be identified through the registry), masitifies the source of risk. In

93% of cases of child sexual abuse, the offenderasamily member or
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acquaintance, not a stranger listed on the registry

261. Public sex offender registration and residencyrict®ns, which focus on
“stranger danger,” give parents a false senseanfrgg by implying that knowing
where sex offenders live or banishing them fromdabmunity in fact reduces the
risk of sex offenses being committed, when suchsones do not have this effect.
See Levenson Decl., at 9 (Exh. 9).

262. In sum, the requirements of SORA 2011 bear nomatirelationship to
the risks that individual registrants pose to tbmmunity.

FACTUAL ALLEGATIONS: THE PLAINTIFFS’ RISK LEVELS

263. Actuarial risk assessment instruments — whichuaesl to determine the
statistical likelihood that an individual will reflehd based on known diagnostic
indicators — are far better at predicting recicdwissk than the fact of a conviction.
See Levenson Decl., at 8 (Exh. 9).

264. The most commonly used and well-researched rskument is the
Static-99. The Static-99 is designed to assidterprediction of sexual recidivism
for male sexual offenders. The Static-99 has detnated good predictive
accuracy in multiple validation studies and offeifsrm scientific basis for
assessing the likelihood that an individual coredodf a sex offense will re-
offend. Id.

265. The Static-99 is easily scored by anyone trainaibtso. Id.
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266. Janet Fay-Dumaine, Psy. D., a licensed psychd|amiaducted actuarial
risk assessments of plaintiffs John Does #2-4 usiadstatic-99R (the most recent
version of the Static-99).

267. John Doe #1 could not be scored as he did not ¢oasex offense. The
Static-99 also could not be used for Mary Doet &a$ not been validated for
female offenders. Fay-Dumaine Decl., at 1, 4 (BX1).

268. John Does #2-4 all received a Static-99R scof@"of Offenders from
routine correctional samples with a score of “2Vdéeen found to sexually
reoffend at a rate of only five percent (or on2®) over five yearsSee Fay-
Dumaine Decl., at 1 (Exh. 10).

269. Because sexual offending decreases steadily wehthe Static-99R
incorporates age as a risk factor. John Does &2-4ll currently under age 35.
At the age of 35, their Static-99R scores will dto@ “1”, and their recidivism
risk will drop to 3.8%. As they grow even olddreir recidivism risk will continue
to decreaseSee Fay-Dumaine Decl., at 1, 3 (Exh. 10).

270. Although the Static-99R could not be scored foryMaoe, research on
female sexual offenders has found that they haneeetremely low’ rate of
sexual recidivism” (between 1-3%). Fay-DumainelDext 4 (Exh. 10).

271. Although the plaintiffs are classified as Tierdffenders and required to

register for life, actuarial risk assessment inisdhat they are in fact extremely
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low risk. Moreover, the nature of their offensesl ghe length of time that they
have successfully lived offense-free in the comryualiso indicate that they are
very unlikely to reoffend.

FACTUAL ALLEGATIONS: GEOGRAPHIC EXCLUSION ZONES

272. Under SORA 2011, the plaintiffs are barred frosidiang, working, or
“loitering” within a “student safety zone,” defines 1000 feet from school
property. M.C.L. 88 28.733-735.

273. The State of Michigan does not make maps availadllee public
showing where the exclusion zones are located at thieir boundaries are.

274. It is impossible for ordinary people to identifyetareas that are inside and
outside the exclusion zones. The task is diffieukn for experts with sophisti-
cated mapping technology. Distances are diffimistimate or measure and
property boundaries are difficult to locate. Maoreq exclusion zones often have
irregular shapes, because they are measured frgmenty boundaries and because
the zones overlap. Exclusion zones are not shiggeedimple circles around a
fixed point. Wagner Decl., at 4 (Exh. 11).

275. It is impossible for the plaintiffs to comply withe prohibition on
“loitering,” which requires moment-to-moment knoatge of whether or not they
are in an exclusion zone. Wagner Decl., at 6 (Ed.

276. The exclusion zones cover vast areas, espeanllybian and suburban
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regions. Because exclusion zones are measureé asow flies, rather than as
people actual travel between two points, some skaiuzones cover areas that are
much further than 1000 feet from a school, in teofhe travel distance. Wagner
Decl., at 6-10 (Exh. 11).

277. Exclusion zones put a significant percentagetedsand towns off-limits.
As a result, exclusion zones severely restrict et employment and housing,
and limit registrants’ ability to engage in norrhalman activity. Wagner Decl., at
10 (Exh. 11).

FACTUAL ALLEGATIONS:
CENTRALITY OF REGISTRATION TO PLEA NEGOTIATIONS

278. Because of the severe burdens associated witbffeder registration,
the issue of whether a conviction will result iigistration is critical for criminal
defendants. Yantus Decl., at 11 5-7 (Exh. 12).

279. The choice whether or not to plead guilty ofterm$uon whether a
defendant must register, for how long a defendargtmregister, and whether
registration is public or private. Yantus Dect.{§ 5-7 (Exh. 12).

280. The plaintiffs elected to waive their constitutmight to trial and pled
guilty based on their understanding of the consecg® of their pleas.

281. SORA 2011 has fundamentally, and retroactivekgrad the

consequences of their pleas.
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FACTUAL ALLEGATIONS:
UNFUNDED COSTS TO LOCAL LAW ENFORCEMENT

282. SORA 2011 imposes new unfunded obligations onl lagaenforcement
agencies.

283. As set forth above, SORA 2011 mandates that lawaknforcement
agencies collect, maintain, and report far mord,fan more detailed, information
about registrants than was true in the p&se Exh. 1.

284. The new requirement for in person reporting oftcmbroader range of
information increases the number of interactios kbcal law enforcement must
have with registrants and the amount of time tbeall law enforcement must
devote to registration and monitorintg.

285. SORA 2011 mandates that local law enforcement@gemegister and
monitor registrants for much longer periods of tinkdpon information and belief,
under SORA 2011, about 80% of registrants are riassified as Tier IlI, which
means that they must report quarterly for life.

286. SORA 2011 also imposes new obligations with relsfgeenforcement. |If
a registrant fails to register or update registratnformation as required, local law
enforcement must within three days: determinedfitidividual has absconded or
Is locatable; notify the State Police; revise tfeimation in the registry to reflect
that the person has absconded or cannot be foeek;aswarrant for the

individual’s arrest; and enter information into tional crime information center
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wanted-person file. M.C.L. § 28.728a.

287. Upon information and belief, SORA 2011 increa$esdosts borne by
local law enforcement agencies in registering anditoring sex offenders, and in
enforcing the act.

288. While to date no published information spells i increased costs of
SORA 2011 to local Michigan law enforcement, a gtofiTexas municipalities
facing similar changes found that registering afens under the Adam Walsh Act
would cost an additional $14 million per year fdres and counties statewid&ee
Tim Brown, Texas Association of Counti€sts to Local Gover nments from
I mplementing the Adam Walsh Act (Oct. 19, 2010) (Exh. 13).

289. SORA 2011 increases the one-time registratiopéee by each new
registrant by $15 (from $35 to $50). M.C.L. § Z&B(1).

290. SORA 2011 increases the portion of the fee atlaibeocal courts and
local law enforcement by $10 (from $10 to $20).CML. § 28.725b.

291. This increase of $10 per new registrant is the solrce of funding for all
of the increased local government activity requitg (SORA 2011 for the
registration and monitoring of both current andifatregistrants.

292. The Senate Fiscal Impact Statement estimatedftinahe entire state, the
fee increase would result in an increase of only,@20 annually, to be divided by

local agencies state-wide.
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293. Upon information and belief, the minimal additibnevenue provided to
local law enforcement under SORA 2011 is far bellogvactual necessary costs to
local law enforcement of implementing SORA 2011.

CLAIMS FOR RELIEF
COUNT I: VIOLATION OF THE EX POST FACTO CLAUSE

294. The retroactive application of SORA 2011 violates Ex Post Facto
Clause of the U.S. Constitution, Art. |, § 10, lbecause it makes more
burdensome the punishment imposed for offenses dbaahprior to enactment of
SORA 2011, and it applies SORA 2011 retroactively.

COUNT II: VIOLATION OF THE DUE PROCESS CLAUSE (Trav el)

295. The right to travel is a fundamental right thapietected under the Due
Process Clause of the Fourteenth Amendment to titedJStates Constitution.

296. SORA 2011 substantially interferes with the plidisitability to travel.

297. SORA 2011 does not provide for any individualizedsideration before
restricting the plaintiffs’ right to travel.

298. SORA 2011 violates the plaintiffs’ fundamentalhtigo travel because it
Is not narrowly tailored to serve a compelling staterest.

COUNT IlI: VIOLATION OF THE DUE PROCESS CLAUSE (Wor k)

299. The right to engage in the common occupationgefd a fundamental

right that is protected under the Due Process €latithe Fourteenth Amendment.
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300. SORA 2011 substantially interferes with the pldisitability to engage in
the common occupations of life.

301. SORA 2011 creates a wholesale barrier to employmEmat barrier is
not based on the plaintiffs’ fitness or capacityvark in the jobs from which they
have been excluded.

302. SORA 2011 does not provide for any individualipedsideration before
restricting the plaintiffs’ ability to engage ingltommon occupations of life.

303. SORA 2011 violates the plaintiffs’ fundamentalhigo engage in the
common occupations of life because it is not nalydailored to serve a
compelling state interest.

COUNT IV: VIOLATION OF THE DUE PROCESS CLAUSE (Chil dren)

304. The right to direct the education and upbringihgtoldren is a
fundamental right that is protected by the Due EsscClause of the Fourteenth
Amendment.

305. SORA 2011 substantially interferes with the pldisitability to direct the
education and upbringing of their children.

306. SORA 2011 does not provide for any individualipedsideration before
restricting the plaintiffs’ right to direct the ecltion and upbringing of children.

307. SORA 2011 violates the plaintiffs’ fundamentalhigo direct the

education and upbringing of children becausenbisnarrowly tailored to serve a
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compelling state interest.
COUNT V: VIOLATION OF THE FIRST AMENDMENT

308. The First Amendment prohibits abridgement of ieedom of speech.
The Fourteenth Amendment incorporates the Firstifdnmeent against the states.

309. SORA 2011 requires the plaintiffs to report infation about their on-
line accounts and activity to law enforcement, \ursabstantially interferes with
access to the Internet as a forum for speech amdates the plaintiffs’
opportunities for anonymous on-line speech.

310. SORA 2011’s requirements to report informationwlmn-line accounts
and activity is invalid under the First Amendmeathbon its face and as applied
because it is not narrowly tailored to serve a celiiny state interest and because
it prohibits a substantial amount of protected shee

COUNT VI: VIOLATION OF THE DUE PROCESS CLAUSE
(Retroactivity)

311. The Due Process Clause of the Fourteenth Amendmeoses limits on
retroactive legislation that is harsh or oppressivthat violates principles of
fundamental fairness.

Claim of John Doe #1

312. John Doe #1 pled guilty to the offense of kidnagpn 1990. There was

no sexual element to his crime, and at the timplé&e guilty, Michigan had no sex

offender registration. Mr. Doe #1 is now subjeclifietime sex offender
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registration.

313. Retroactively imposing SORA 2011 on Mr. Doe #1lates the Due

Process Clause of the Fourteenth Amendment to tited)States Constitution.
Claim of John Doe #2

314. John Doe #2 pled guilty in 1997 under the HolmesitWiful Trainee Act
based on a promise that, upon completion of probaliis case would be
dismissed and his records would be sealed. Heessfidly completed probation
and his case was dismissed. Nevertheless, Mr#Rag subject to lifetime
registration under SORA 2011.

315. Retroactively imposing SORA 2011 on Mr. Doe #2afies the Due
Process Clause of the Fourteenth Amendment to tited)States Constitution.

Claims of John Does #3 and #4 and Mary Doe

316. Prior to the enactment of SORA 2011, the plaistifere required to
register for 25 years if living in Michigan.

317. SORA 2011 has been applied retroactively to extbeaglaintiffs’
registration periods from 25 years to life withanty individualized showing that
such an extension is warranted.

318. Retroactively extending the plaintiffs’ registiatiperiods violates the
Due Process Clause of the Fourteenth Amendmehetbhited States

Constitution.
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COUNT VII: VIOLATION THE DUE PROCESS CLAUSE
(Vagueness, Impossibility and Strict Liability)

319. The Due Process Clause of the Fourteenth Amendpnehibits states
from enforcing laws that are unconstitutionally uag As a matter of due process,
statutory requirements must be written with suéintispecificity that persons of
ordinary intelligence need not guess at their nregand will not differ as to their
application.

320. SORA 2011 contains provisions that are invaliderttie vagueness
doctrine because those provisions fail to provigeson of ordinary intelligence
fair notice of what is required and what is protegdiunder the statute, making it
impossible for the plaintiffs to conform their camd to the statutory requirements,
and making it likely that the statute will be erded in different ways in different
places or against different people.

321. The Due Process Clause of the Fourteenth Amendonehibits states
from enforcing laws with which it is impossible¢comply. SORA 2011 contains
provisions with which compliance is impossible.

322. The Due Process Clause also limits the use at §ability in the
criminal law. SORA 2011 contains provisions thmapose strict liability in
violation of due process.

323. The parts of SORA 2011 that are void for vaguenasare impossible to

comply with, or wrongly impose strict liability ihade but are not limited to:
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a. the prohibition on working within a student safetpne, M.C.L. §
28.733-734;

b. the prohibition on loitering within a student sgfetone, M.C.L. §
28.733-734;

c. the prohibition on residing within a student safetyhe, M.C.L. § 28.733
& 735;

d. the requirement to immediately report changes isqreal data, M.C.L. §
28.725;

e. the requirement to report educational informatMrC.L. § 28.724a; and

the requirement to maintain a driver's license dates personal

identification card with a current address. M.G128.725a(7).

—h

COUNT VIII: VIOLATION OF THE HEADLEE AMENDMENT

324. The Headlee Amendment to the Michigan Constituginohibits the state
legislature from requiring local governments tore@ase their level of participation
in a state program unless the state fully fundsreogessary increased costs. Mich.
Const.Art. 9, § 29.

325. The State Disbursements to Local Units of Goveniret, M.C.L. 8§
21.231et seq., which implements the Headlee Amendment, reqtivasthe state
legislature “appropriate an amount sufficient tckendisbursements to each local
unit of government for the necessary cost of etale sequirement.” M.C.L. § 21.
235(1).

326. As Michigan taxpayers, the plaintiffs have stagdio bring a Headlee
claim. Mich. ConstArt. 9, § 32.

327. SORA 2011 imposes increased requirements on lewa¢nforcement

agencies for the collection, maintenance, and tepof data that the State of
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Michigan uses for its sex offender registry.

328. SORA 2011 also imposes increased requirementsoah law
enforcement agencies for the enforcement of SORIA 20

329. Upon information and belief, the increased ancimibursed costs borne
by local law enforcement agencies under SORA 20bstantially exceed $300
per local governmentSee M.C.L. § 21.232(4) (costs below $300 are considiere
de minimus).

330. These increased requirements are a “new activisgovice or an increase
in the level of any activity or service beyond thequired by existing law,” within
the meaning of the Headlee Amendment.

331. The State of Michigan has failed to make or disbw state appropriation
to local governments that is sufficient to cover tiecessary increased costs
imposed on local governments under SORA 2011.

332. SORA 2011 violates the Michigan Constitution, At8 29 and the State
Disbursements to Local Units of Government Act lbiseaSORA 2011 requires
new activities or services, as well as an increasige level of existing activities or
services beyond that required by existing law, authsufficiently funding the
necessary increased costs imposed on local govatame

Lack of Legal Remedy

333. The plaintiffs’ harm is ongoing, and cannot beakted except by
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injunctive relief.

334. No other remedy is available at law.

Request For Relief

Wherefore, the plaintiffs request that this Court:

a.

Issue a judgment, pursuant to 28 U.S.C. §8§ 220P-2#claring that
retroactive application of SORA 2011 violates tinehgbition in the
United States Constitution against ex post facis)and issue a
preliminary and permanent injunction restraining tlefendants from
retroactively enforcing SORA 2011 against the pglEswithout an
individualized determination of dangerousness;

Issue a judgment, pursuant to 28 U.S.C. 8§ 220P-28€claring that
SORA 2011 unconstitutionally interferes with thaiptiffs’ fundamental
rights to travel, to engage in the common occupataf life, to direct the
education and upbringing of their children, aneéngage in free speech,
and issue a preliminary and permanent injunctistraening the
defendants from enforcing against the plaintiftssen provisions of
SORA 2011 that interfere with these rights;

Issue a judgment, pursuant to 28 U.S.C. 8§ 220P-28€claring that
applying SORA 2011 to John Does #1 and #2 violditeue Process
Clause of the Fourteenth Amendment to the UniteteStConstitution,
and issue a preliminary and permanent injunctistraening the
defendants from enforcing SORA 2011 against them;

Issue a judgment, pursuant to 28 U.S.C. 8§ 220P-28€claring that
retroactively extending the registration periodgatfin Does #3 — 4 and
Mary Doe violates the Due Process Clause of thet€enth Amendment
to the United States Constitution; and issue darpnedry and permanent
injunction restraining the defendants from retroaty extending their
registration periods;

Issue a judgment, pursuant to 28 U.S.C. 88 2202 2%€claring that
SORA 2011 is void under the Due Process ClauseeofFourteenth
Amendment due to vagueness, impossibility, and gitdnmposition of
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strict liability, and issue a preliminary and pemaat injunction
restraining the defendants from enforcing agaimstiaintiffs those
provisions of SORA 2011 that are unconstitutional;

f. Issue a judgment, pursuant to 28 U.S.C. § 2201-2&daring that
SORA 2011 violates Michigan’s Headlee AmendmentghMConst. art.
9, 8§ 29; and issue a preliminary and permanenhatjon restraining the
defendants from enforcing SORA 2011 until such tasehe legislature

appropriates funds sufficient to cover the necgssareased costs to
local governments;

g. Award the plaintiffs their costs and attorneys'dgeirsuant to 42 U.S.C.
§ 1988 and Mich. ConsArt. 9, 8 32; and

h. Grant such other relief as the Court finds just pruper.

COMPLAINT OF INTERVENOR JOHN DOE #5

Intervening plaintiff John Doe #5, for his complgistates as follovis

335.1 am a resident of Detroit, Wayne County, MI. Tteetpes have stipulated
that | can be added as a named plaintiff in thi®ac

336.In 1979, when | was 21 years old, | ran in to nsgesiand a girl from the
neighborhood where | grew up, at a local store.

337.The girl and | had known each other for a long timé that time she was
17 years old.

338.We all went back to my place. At some point thieand | went to my

bedroom and we had sex.

? A declaration of John Doe #5 attesting to thesfattthe intervenor’'s complaint
Is attached as Exhibit 14.
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339.1 believe that when she got home her mother askedevshe had been,
and she said she had been over at my place. eiviediier brother called the police.

340.The police came and talked to me. At first thdg toe that they were not
going to prosecute me, but then the girl’s fatharigvolved.

341.The qirl’s father did not live with her, but he wasninister or something,
and he pushed the case with the police. | was¢harged with CSC IlI.

342.1 was offered a plea down to CSC IV with six monithghe Wayne
County House of Corrections.

343.1 rejected the plea because the sex was conseh&eadibved that | had not
committed any crime.

344.The case went to trial. My sister backed up myant of what happened,
but the prosecutor argued, “She’s his sister.”

345.The girl said she had not consented; | think sltetbaay that to stay in
the good graces of her mother, her father, anditother.

346.1 made the mistake of testifying, and no doubtrheacross to the jury as
arrogant and self-centered and cocky, which istixaow | was at 21.

347.1 was convicted of CSC lllI; the court sentencedtan2-15 years in prison,
| believe in March of 1980. This was my first castion of any kind. No one said

anything about my having to register under a sénaoter law.
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348.1 served about 21 months and got out 90 days dambljeve in December
1981.

349.During the 1990s, | committed some property criaues went to prison
twice (I believe for 20 months and 34 months) farse crimes. | also got
probation for some property crimes during the 2000glieve that in one of those
cases | served around 8 months in the Wayne Caailty

350.To the best of my knowledge, in none of those cdgkanyone ever tell
me that | would have to register under a sex oehaly.

351.In November 2011 | was arrested for collecting gcrbpled guilty to
larceny of more than $1,000 but less than $20,00L( 750.3563A).

352.1 believe the sentence was 18 months, with theriree months to be
served in the county jail.

353.At my sentencing, | believe the circuit court judgkl me that | would not
have to register under SORA. (I am trying to gehascript of that hearing.)

354.1 only served five months and then got out on ptioba

355.Part of the probation included a residential al¢g@nogram. Because |
was in the residential program | could not repoperson to my parole agent, who
wrote me up for failing to report. | had to go bae court in the summer of 2012,

356.By then the probation department was saying thatd required to register

under SORA. The judge agreed and gave me untieMder 2012 to register.
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357.1 had an MDOC policy directive that made it souike lcertain procedures
should have been followed, which never occurred.

358.When | failed to register by November 2012, | goarged with what |
believe was a probation violation. In January 28M8siting judge sentenced me
to 90 days in jail.

359.1 decided it wasn’t worth the fight, so as soon gst out | registered, and
| have tried to keep my registration up to datel tsncomply with the registration
law, ever since.

360.0nce | had to register, | was told that | coulditdy at the place where |
was living because it was across the street frachaol.

361.1 don’'t understand why | can't live near a schoopark when | have never
had any sexual interest in children and my 33-ya@€SC IIl conviction had
nothing to do with children.

362.My sole source of income is disablility. | get &#3Veterans
Administration disability benefit, and | get SSir fa total of about $710 a month,
plus Medicaid.

363.Moving is always a burden for me because | almesenhave savings to
pay a deposit in addition to the rent, which lintiie options of where | can live.

364.1 was told that | had to register for life becao$é¢he “severity of the

offense” that | was convicted of 33 years ago.
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365.1 have a stable life, with a girlfriend, familyjénds, and help from
Veterans’ Services, Jewish Vocational Servies, | am currently 56 years old.

366.1 don’'t understand how | can be required to regiatea sex offender for
life for something that | did 33 years ago. Thees no registration law then, and
when | was sentenced in 2011 for larceny, | beliewas told by the court that |
would not have to register.

367.1 believe that but for the 2011 crime — which hathing to do with sex — |
would not have to register at all.

368.I don’t understand how | became sexually dangeafies 30+ years of
clear conduct (I mean no sex offenses) just bedatogdk some scrap metal that |
should not have taken.

369.1 wish to be added to the current lawsuit, whiah ldwyers tell me
challenges the Sex Offender Registration Act.

370.Because of the registration law, there are platas| tcannot live or work,
and places that | cannot go.

371.1 have never read the law and don't really know wtean do and what |
can’t do, or when or what I’'m supposed to report.

372.1 feel like at any time | can be arrested for dation, because | am pretty
sure there is always something | did or didn’t tha{( | don’t know about) that

would be a violation.
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373.1 have no idea what the boundaries are of schagisuixs where there are
kids, or how close | can get to them without vimigtthe law, and | don’t know
how | am supposed to find out.

374.0ver the years | have occasionally run in to thghtmor girl | had sex
with that one time back in 1979.

375.She always apologizes for the trouble she causetth@me and tells me she
wishes she had stood up to her family and takgvoresbility for what she did.

376.1 tell her not to worry; it wasn't her fault, antbwas my attitude that got
me convicted by the jury.

(Claim and Relief for Intervening Plaintiff)

377.Intervening plaintiff John Doe #5 adopts the clanased by the plaintiffs

in their earlier complaint, subject to the Coudtsler regarding all of those claims,

and also adopts the requests for relief.

SUPPLEMENTAL COMPLAINT BASED ON AMENDMENTS TO
MICHIGAN'S SEX OFFENDER REGISTRATION ACT

378.0n November 5, 2013, Michigan enacted Public A@ 4 2013, (Exh.

15), which amended M.C.L. § 28.725a, effective Apyi20143

® Public Act 149 of 2013 also altered registranggiarting requirements, discussed
in 991 118, 189supra. Tier Il registrants continue to report quartethyt must do
so according to a schedule set by their birth moMIC.L. § 28.725a(3)as
amended. Plaintiffs do not challenge the change in thartgrfor reporting.
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379.M.C.L. § 28.725a(6) previously provided that regists pay a one-time
$50 registration fee. M.C.L. § 28.725a(é% amended, provides that registrants
must pay both a $50 registration fee upon iniggjistration, and a $50 annual fee
following the year of initial registration. The &btffees cannot exceed $550.

380.An indigent registrant may seek a temporary waofethe fee by proving
his/her indigency to the satisfaction of the Ideav enforcement agency, sheriff’'s
department, or MSP post where the individual repdkt registrant who is unable
to pay must seek a new waiver every 90 days. M.&£28.725b(3).

381.Willful refusal or failure to pay the fees is a aesneanor, punishable by
imprisonment for not more than 90 days. M.C.L. §28(4).

COUNT [IX: VIOLATION OF THE EX POST FACTO CLAUSE:
SORA 2013 AND PUBLIC ACT 149 OF 2013

382.SORA 2011, in combination with Public Act 149 ofi30- collectively
“SORA 2013” — imposes such extensive and puni@strictions on the plaintiffs
that it violates the Ex Post Facto Clause of the. [@.onstitution, Art. I, § 10, cl. 1,
because it makes more burdensome the punishmeasadgor offenses
committed prior to enactment of these laws, andieppetroactively.

383.The retroactive application of the fee requiremeftBublic Act 149 of
2013 violates the Ex Post Facto Clause of the Odastitution, Art. I, 8 10, cl. 1,

because it makes more burdensome the punishmease@dgor offenses
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committed prior to enactment of Public Act 149 613, and it applies Public Act

149 of 2013 retroactively.

Request For Relief

Wherefore, the plaintiffs request that this Court:

Issue a judgment, pursuant to 28 U.S.C. §§ 220P-2#laring that
retroactive application of SORA 2013 violates tinehgbition in the
United States Constitution against ex post facis)and issue a
preliminary and permanent injunction restraining tlefendants from
retroactively enforcing SORA 2013 against the plEswithout an
individualized determination of dangerousness;

Issue a judgment, pursuant to 28 U.S.C. 8§ 220P-28€claring that
retroactive application of the fee provisions Palct 149 of 2013
violates the prohibition in the United States Cauasbn against ex post
facto laws, and issue a preliminary and permamguanction restraining
the defendants from retroactively enforcing thege®visions against the
plaintiffs.
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Respectfully submitted,

s/ Miriam Aukerman
American Civil Liberties Union
Fund of Michigan
Attorney for Plaintiffs
1514 Wealthy SE
Grand Rapids, M| 49506
(616) 301-0930
maukerman@aclumich.org (P63165)

s/ Michael Steinberg
s/ Kary Moss
American Civil Liberties Union
Fund of Michigan
Attorneys for Plaintiffs
2966 Woodward Avenue
Detroit, Ml 48201
(313) 578-6814
msteinberg@aclumich.org (P43085)
kmoss@aclumich.org (P49759)
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s/ Paul D. Reingold

Michigan Clinical Law Program
Attorneys for Plaintiffs

363 Legal Research Building
801 Monroe Street

Ann Arbor, Ml 48109

(734) 763-4319
pdr@umich.edu (P27594)

s/ William Swor

Attorney for Plaintiffs

645 Griswold Street, Ste. 3060
Detroit, Ml 48226

(313) 967-0200
wwswor@wwnet.net (P21215)

Dated: December 2, 2013
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