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NOW COMES proposed amicus curiae FIRST BAPTIST CHURCH OF FERNDALE, by
and through its attorneys, AMERICAN CIVIL LIBERTIES UNION FUND OF MICHIGAN, and
pursuant to MCR 2.119 requests permission to file an amicus curiae brief for the reasons that follow:

1. First Baptist Church of Ferndale is not a party to this proceeding, but the land use
permit requested by First Baptist Church — and challenged by plaintiffs — underlies the instant
lawsuit.

2. The City of Ferndale, through its Board of Zoning Appeals, granted permission to
First Baptist Church to use its own property to full its religious mission: providing assistance to the
poor in the form of not only ministry of the Gospel but also social services sﬁch as job counseling,
access to telephones and the Internet, and personal hygiene facilities.

3. Because plaintiffs in this lawsuit challenge the permission granted to First Baptist
Church for use of its property to exercise its religious belief, First Baptist Church has an interest in
this lawsuit which should be heard through the voice of an amicus curiae brief.

4. Specifically, to deny the usage of the Church’s own property as requested would
“substantially burden” the Church’s free religious exercise within the protective ambit of the
Religious Land Use and Institutionalized Persons Act, 42 USC 2000cc (“RLUIPA”™).

5. By granting its permission to First Baptist Church, the City of Ferndale avoided a
constitutional controversy over the First Amendment expression of religious beliefs protected by
federal statute. In reviewing the instant lawsuit, this Honorable Court may be apprised of the
religious freedom interests involved and is urged likewise to avoid any unnecessary constitutional
controversies concerning the exercise of religious expression. The proposed amicus curiae brief,

submitted herewith, addresses this issue.



6. On or about September 17, 2009, First Baptist Church through counsel sought the
respective parties’ concurrence in the relief requested in this motion. Defendants have granted
concurrence. Plaintiffs have not.

WHEREFORE, proposed amicus curiae First Baptist Church of Ferndale respectfully

requests that it be allowed to file the attached brief.
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STATEMENT OF JURISDICTION
| First Baptist Church of Ferndale adopts the statement of jurisdiction submitted by defendants

City of Ferndale and the Ferndale Board of Zoning Appeals.

| STATEMENT OF QUESTION PRESENTED
First Baptist Church of Ferndale adopts the statement of the question(s) presented as

submitted by defendants City of Ferndale and the Ferndale Board of Zoning Appeals.

STATEMENT OF FACTS
First Baptist Church of Ferndale adopts the statement of facts submitted by defendants City

of Ferndale and the Ferndale Board of Zoning Appeals.



STATEMENT OF INTEREST

First Baptist Church of Ferndale adopts the arguments advanced by the City of Ferndale and
the Board of Zoning Appeals for why a zoning permit was properly issued in this matter. First
Baptist Church submits this amicus curiae brief, however, to apprise the Court of areligious freedom
issue relevant to this appeal. Specifically, First Baptist Church urges the Court to affirm the decision
by the City of Ferndale Board of Zoning Appeals to avoid an unnecessary constitutional question —
whether a denial of the zoning permit would constitute a violation of the First Baptist Church’s
exercise of First Amendment rights as expressly protected by the Religious Land Use and
Institutionalized Persons Act, 42 USC 2000cc (“RLUIPA”). Just as the Michigan judiciary has long
been careful to review statutes or ordinances in a way that would avoid or obviate potential
constitutional questions, see, e.g., Gora v City of Ferndale, 456 Mich 704, 711; 576 NW2d 141
(1998), Evans Product Co v Fry, 307 Mich 506, 533; 12 NW2d 448 (1943), so too may this Court
review this Board’s application of city ordinances within such a cautionary framework.

Here, First Baptist Church is striving to provide assistance to the poor in the form of not only
ministry of the Gospel but also social services such as job counseling, access to telephones and the
Internet, and personal hygiene facilities. In these economically distressed times, this assistance is
vital and is a direct expression of religious exercise -- on the Church’s very own premises. There
can be no question that such assistance to the poor falls within the scope of religious exercise
recognized by the judiciary. See, e.g., The Jesus Center v Farmington Hills Zoning Bd of Appeals,
215 Mich App 54; 544 NW2d 698 (1996). To deny this usage of the Church’s own property would
“substantially burden” the Church’s free religious exercise within the meaning of RLUIPA.

Moreover, to deny this usage, while a Payless ShoeSource store sits immediately next to the Church



in an area touted by some as strictly “residential,” would give rise to a violation of the Equal
Protection Clause of the Fourteenth Amendment to the United States Constitution.
All of these constitutional problems can and should be obviated through affirmance of the

decision by the Ferndale Board of Zoning Appeals.}

ARGUMENT
L THE COURT SHOULD AFFIRM THE ZONING BOARD’S APPROVAL OF

CHURCH PROPERTY USAGE TO AVOID A VIOLATION OF THE

CHURCH’S RIGHTS UNDER THE FIRST AMENDMENT AS

GUARANTEED BY RLUIPA.

Had the Zoning Board denied the land use request, First Baptist Church of Ferndale would
have violated the Religious Land Use and Institutionalized Persons Act, 42 USC 2000cc
(“RLUIPA™). The essential elements for a prima facie RLUIPA claim are met if the denial of
requested land use involved an “individualized assessment™; the requested land use involves a
“religious exercise” within the meaning of RLUIPA; and the denial of the requested land use would
“substantially burden” that religious exercise. Once the prima facie elements are met, the denial of
the requested land use is subject to strict scrutiny: the city must prove that it is the least restrictive
means available to serve a compelling governmental interest. Greater Bible Way Temple of Jackson
v City of Jackson, 478 Mich 373, 385; 733 NW2d 734 (2007).

In this case, all of the requisite prima facie elements would be present, and the City would

not be able to pass the strict scrutiny test.

! First Baptist Church is not a party to this case and is not asking the Coutt to rule on any
constitutional issues. However, the Court should be aware that had the permit been denied, the City
would have risked exposure to a federal court lawsuit under RLUIPA and the Equal Protection
Clause of the Fourteenth Amendment. The risk remains extant because of plaintiffs’ challenge.
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