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AMERICAN CIVIL LIBERTIES UNION
of MICHIGAN-Flint Branch

July 24, 2008

Chief David Dicks

Flint Police Department
210 East Fifth Street
Flint, Ml 48502

Re:  Unconstitutional discipline of Sgt. Rick Hetington and Lt. David Winch for
speaking to the media concerning matters of puaicern

Dear Chief Dicks:

We write on behalf of Sergeant Rick Hetheringtod aieutenant David Winch
whose constitutional rights to speak to the mebd@uathe Flint Police Department on
matters of public concern have been violated. ¥ketlaat you repeal your
unconstitutional rule completely banning officemsnh speaking to the media. We also
ask that you rescind the discipline that you implose Sgt. Hetherington and Lt. Winch
for exercising their constitutional rights.

RECENT PUBLIC CONTROVERSY CONCERNING APPOINTMENTS | N THE
CITY OF FLINT POLICE DEPARTEMENT

You are well aware that the recent appointmernybofand your father, Richard
Dicks, as a team to lead the City of Flint PolicgpBrtment has become a matter of
public controversy in the City of Flint. This coowersy is not only fuelled by the “father
and son” aspect of the appointments but also bth@ljact you were promoted from the
entry rank of police officer to the highest rankhe department, (2) the fact that you
were previously terminated from the departmentfoinken driving, (3) the questionable
legitimacy of these appointments under the Fliiy Cirdinance, and (4) the ongoing FBI
investigation involving your father’s relationshigth Career Alliance. In addition, the
promotion of Dave Forystek, a Sergeant, to Depuitef>became a matter of public
concern because he bypassed many very qualifierbsfin the higher rank of
Lieutenant and Captain.

As a result of the controversial nature of thggeointments, the news media
sought comment from reputable leaders in the Eityt Police Department. The opinions
of Sergeant Rick Hetherington and Lieutenant D&Vidch were requested because they
both serve as president of the unions represetitgigrespective ranks. In spite of the
fact these two officers were exercising their righspeak on matters of public concern,
our investigation has revealed the following faattablishing that both were punished for
exercising that right.

SERGEANT RICK HETHERINGTON

While off duty Sergeant Hetherington was contacted by the Fbutnhl and asked his
opinion about these appointments and his quotenbetas printed:
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"Basically (the Flint Police Department is) a lauglngstock and
appointments like these don't add much more to it,"said Sgt. Rick
Hetherington, president of the sergeants union.”

We have documents that unequivocally establishsyspended Sergeant Hetherington
two days without pay because he exercised his tigbxpress this opinion to the media.

LIEUTENANT DAVID WINCH

The Flint Journal contacted Lieutenant David Wiadll asked his opinion on the
propriety of the appointment of David Forystek tednty Chief. On June 7, 2008, the Flint
Journal quoted Lieutenant Winch in the followingntaxt:

Lt. David Winch, president of the lieutenants' andcaptains' bargaining
unit, said he is checking to see if the contract saviolated when Forystek
was promoted Monday.

"We're checking into our options," Winch said, adding filing a grievance
could be a possibility”

We have documents that unequivocally establishdystiplined Lieutenant Winch on
June 11, 2008, by ordering Lieutenant Whaley tbaky warn Lt. Winch for making this
statement.

We also have documentation establishing that vatleers involved in your investigation
of these officers questioned whether your interiake disciplinary action against these officers
was appropriate under existing personnel rules,iggsued the following directive as Flint Police
Department policy to be used for interpreting thasdes:

No member of the department shall speak to or relez any information
regarding the department and/or its employees to th news media. This shall
be in accordance with the Flint Police Department’®Rules and Regulations
#5/002.2-1 Responsibility for the Release of Inforation.

PUBLIC EMPLOYEES' RIGHTS TO SPEAK ON MATTERS OF PUB LIC CONCERN

We have also been informed that during a recelib r@rogram interview of you
concerning this disciplinary action and your rwebidding police department personnel from
speaking to the media, you defended your righotbifl employees for speaking out on matters
of public concern by stating there are Supreme Garaisions saying public employees have to
“keep their mouths shut.” Your characterizatiorthed Supreme Court’s stance on this issue
callously disregards the decisions upholding firsendment rights of the employees you
supervise.

First Amendment Rights of Public Employees

It has long been settled that by accepting empémtnwith the government,
public employees do not “relinquish the First Ardement rights they would otherwise
enjoy as citizens to comment on matters of pulplierest.”” _United States v. National
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Treasury Employees Union [NTEUB13 U.S. 454, 465 (1995) (quotimjckering v.
Board of Education391 U.S. 563, 568 (1968); accatwnnick v. Myers461 U.S. 138,
142 (1983). Typically, the Court has considered #tope and extent of public
employees’ First Amendment rights in the context di$cipline of an individual
employee following some statement by the employ®eee generallfickering 391 U.S.
563 (holding unconstitutional the dismissal of tezcfor publishing comments critical of
school board).

In NTEU, the Supreme Court extended the tests develop&ickeringand its
progeny to a prior restraint—a law prohibiting fedeemployees from accepting any
compensation for making speeches or writing agiclén doing so, the Court set forth
standards that have resulted in determinations thattype of restraint of public
employees that your rule forbidding Flint policepdement personnel from speaking to
the media, unconstitutionally “chills potentiakesggh before it happens”.

In an ACLU case we recently litigated on behalfiafighters employed by the
Frenchtown Township Fire Department, U.S. Distlisige Marianne Battani found a
rule almost identical to the rule you have imposedhe City of Flint Police Department
was unconstitutional. International AssociationFoefightess Local 3233 v. Frenchtown
Charter Township246 F.Supp.2d 734 (E.D. Mich. 2003) (See opinidachied). In the
Frenchtown case the township adopted an ordinamzengpassing a media ban similar to
your memo. It provided:

TheFire Chief, or his’/her designee, shall be the only authorized person
who may release facts regarding fire department matters, fires or other
emergenciesto the news media. All other personnel shall refer all media
inquiriesto the Chief or the designee.

Judge Battani held this ordinance was an unjudtiieor restraint in violation of
firefighters' First Amendment rights to commentroatters of public concern. Your rule
forbidding employees to speak to the media wilfeuthe same fate if we are forced to
pursue this case on behalf of Sergeant HetheriratdrLieutenant Winch.

Under the circumstances, we are requesting thatgoee to the following within
10 days from the receipt of this letter:

1. Remove all the discipline issued to Sergeant Haetgem and
Lieutenant Winch.

2. Reinstate the two (2) days of seniority Sergearthétengton lost as a result
of his unconstitutional suspension.

3. Reimburse the pay Sergeant Hetherington lost asuwtrof his
unconstitutional suspension.
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4. Provide Sergeant Hetherington and Lieutenant Waddquate compensation
for the distress and inconvenience they have sdfexs a result of your
unconstitutional acts.

5. Rescind your unconstitutional rule prohibiting pelidepartment personnel
from releasing any information regarding the departnagl/or its employees to the
news media

If we do not receive a response acquiescing imehef requested in this letter by
August 4, 2008, we will have no alternative buptwsue appropriate relief on their
behalf in United States District Court. Pleasedigdl responses to my office address
listed below.

Sincerely,

Gregory T. Gibbs

Chair

Greater Flint ACLU

Cooperating Attorney ACLU Fund of Michigan
Attorney for Hetherington and Winch

717 S. Grand Traverse St.

Flint, Ml 48502

Muna Jondy
Cooperating Attorney ACLU Fund of Michigan
Attorney for Hetherington and Winch

Michael J. Steinberg

Legal Director

ACLU of Michigan

Attorney for Hetherington and Winch

Cc: Trachelle Young, Flint City Attorney



