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STATEMENT OF JURISDICTION

Amicus Curiaeelies on the Statement of Jurisdiction set famtbefendant-Appellant’s

Brief on Appeal

STATEMENT OF INTEREST OF AMICUS CURIAE

The Thomas Jefferson Center for the Protection ofe FExpression, located in
Charlottesville, Virginia, is a nonprofit, nonpadn institution dedicated solely to the protection
of the First Amendment rights of free speech ame fpress. Since its founding in 1990, the
Center has actively participated in the litigatadrFirst Amendment issues and has filed briefs as
amicus curiaan the United States Supreme Court, in the Fedeoalts of Appeal, and in state
appellate courts around the country, including @asirt. Among the issues raised in this appeal,
is whether the language at issue constituted & tticeat.” The Center believes it could be of
assistance to this Court in deciding this issueabse of its experience in the United States
Supreme Court’s most recent decision focusing ame“threats”Virginia v Black 538 US 343
(2003). The Center filed documentsaasicus curiaan Virginia v Blackwith the trial court, the
Virginia Supreme Court, the United States SupreroarC and again at the Virginia Supreme

Court on remand.

STATEMENT OF FACTS

A full and complete account of the facts of thiseas set out iDefendant-Appellant’s
Brief on Appeal.The following more limited statement sets fohik facts that are relevant to the

arguments odmicus curiae



Edward Pinkney, a Baptist minister and communitivest, was convicted of violating
Michigan election law. An appeal of that convictis now pending. The matter now before
this Court concerns the appeal of a final order jadgment sentencing Rev. Pinkney to three to
ten years for violating the terms of his probatfon the earlier conviction. Specifically, Rev.
Pinkney was found to be in violation of the™&ondition of his probation which states: “You
must not engage in any assaultive, abusive, detamatlemeaning, harassing, violent,
threatening or intimidating behavior, including thse, through any electronic or print media
under your care, custody or control, of the maiimail, or internet.” Defendant-Appellant’s
Brief on Appeal6, Michigan v PinkneyNo. 286992 (Mich. Court of Appeals, Dec. 18, 2008

The Revocation of Rev. Pinkney’s probation was tasdirely on statements he made in
a letter to the editor published in tReople’s Tribunga local newspaper that appears both in

print and on-line. The letter appeared as follows:

VOICES FROM BENTON HARBOR, Ml
Corrupt judge denies new jury trial in Pinkney case
By Rev. Edward Pinkney

It is our constitutional duty as American citizetas hold
our elected officials accountable for their wordstions and
inaction of wrongdoing. We must draw the line aedide what to
do if that line is crossed, and we must use ours@iion. Most
judges, prosecutors and law enforcement officialeehcrossed the
line in the sand many times. It's time for the peppoor whites,
Blacks and Hispanics to stand together and fightvieat is right.

We must fight for justice for all anytime you haaeJudge
like Alfred Butzbaugh, who is a racist. It took 0V&3 days to
render a fifth-grade decision denying me a new.ttiam a man
of God, and an innocent man, convicted by an altevjury that



violated the sanctity of their oath and were madgdaby something
other the pursuit of truth and justice.

The corruption and the deceitfulness continueBerrien
County Courthouse. In my motion for a new triagrgued that |
was charged but never arraigned, nor did | receuee process by
the dumb Judge and prosecutor. | was denied aotridi when
the Judge locked the courtroom doors. One of treergueported to
the Court that during the recess, she saw one wf Riakney's
attorneys make a drug deal in the parking lot. #é saying
several Black people came up to her and her husiraah@sked for
money. She was not removed from the jury. The BerCounty
Courthouse is so blatantly corrupt that even thallestablishment
has been forced to recognize it. It does not peadjust legal
system. The corruption starts at the top. Theyoernatily and
regularly deprive Blacks and Hispanics of due pssce

The corruption and the deceitfulness continueBerrien
County Courthouse. Judge Butzbaugh has violatedohib. |
support the constitution of the United States ane State of
Michigan; we are still waiting on this racist cgotyudge to do the
same. Judge Butzbaugh has failed the people, tmencaity, his
duties and his office.

Judge Butzbaugh, it shall come to pass; if thouioaa not
to hearken unto the voice of the Lord thy God teewlee to do all
that is right; which | command thee this day, talhthese Curses
shall come upon you and your family, curses shalnithe City of
St. Joseph and Cursed shalt thou be in the fielded shall come
upon you and your family and over take thee; cudall be the
fruit of thy body. The Lord shall smite thee witbnsumption and
with a fever and with an inflammation and with extre burning.
They the demons shall Pursue thee until thou gersis

The Herald Palladium is known as the "Herald Palhit
because of all the racist garbage the newspapezswit is led by
Julia Swida, Scott Aikens and Dave Brown.

When does it all stop! When are the people goinplte a
stand? The challenge is clear. The case of RevaEtRinkney is
a concentration of the criminalization of a generatof people.
This is not a Black issue, nor is it just a perebnolor issue. Itis a
whole country issue.



Defendant-Appellant’s Briedt 5-6. Appendix APeople’s TribunéNov/Dec. 2007). The lower
court found that Rev. Pinkney’s letter constitutddfamatory, demeaning,...[and] threatening

or intimidating behavior.”

STATEMENT OF QUESTION PRESENTED

Whether the trial court violated Defendant-Appeflamight to free speech under the First
Amendment by Revoking his probation on the basisi®hewspaper editorial harshly criticizing
the trial judge’s handling of his case and predigtihat God might punish the judge?

Trial court’s answer: No.

Defendant-Appellant’'s answer: Yes.

Amicus Curiae’s answer: Yes.

SUMMARY OF ARGUMENT

A man has been deprived of his liberty becausé®ideas he chose to express publicly.
That fact is not disputed in the matter before eurt. While such an action is not
unprecedented in the United States, it is thee&oeption that proves the rule: any governmental
effort to restrict or punish speech because ofatstent must meet the rigorous scrutiny of the
First Amendment.Watts v United State894 US 705, 707 (1969)(per curiam) ("[A] statute
which makes criminal a form of pure speech, musnterpreted with the commands of the First
Amendment clearly in mind.") Further, "it is a @tz American privilege to speak one's mind,
although not always with perfect good taste, ompalblic institutions, Bridges v California 314

US 252, 270 (1941). Even conceding there are mistances under which the speech of a



probationer may be limited to a greater degree thah of a person not convicted of a crime,
none of those circumstances are presented by ttte & this case. In finding that Rev.
Pinkney's newspaper editorial violated his condgimf probation, the lower court punished
speech at the core of First Amendment protectiablip criticism of the judiciaryld.

Specifically, Judge Wiley in his ruling below stdtthat Rev. Pinkney’s editorial in the
People’s Tribuneviolated three of provisions of the &ondition of his probation: it expressed
a “true threat” against Judge Butzbaugh (the judlge presided over Rev. Pinkney’s trial on the
underlying charge), and it contained language bioéih defamed and demeaned the judge. In
regard to the first and second probationary comwftinoted above, the Supreme Court of the
United States and courts around the nation havensiiely addressed the issues of what is
constitutionally permissible to prohibit eitherastrue threat” or a defamatory statement against
a public official. There is no authority that holthe probationary status of the speaker changes
the reach of these two exceptions to First Amendmestection. This Court similarly should
not lessen the degree to which Rev. Pinkney’'s pgiaaonditions are scrutinized under the
First Amendment.

This is not a preface to an argument that probatmmditions prohibiting “threatening”
or “defamatory” comments are constitutionally impéessible; rather, it is to assert that Judge
Wiley’s finding that Rev. Pinkney’s newspaper edébviolated such conditions was contrary to
established First Amendment principles concernitrge” threats"” and defamatory-actionable
statements against public officials.

The imposition of a probationary condition pratiflg "demeaning” behavior raises

significant concerns both on its face and as a@pbethe facts of this caseAmicusadopts the



analysis of why this condition is not reasonablatexr] to Rev. Pinkney’s underlying conviction
provided inDefendant-Appellant'8rief on Appeal Amicuswill forego a repetition of that
analysis in order to focus on the free speech mapbns of prohibiting "demeaning" behavior;

specifically, that such a provision is unconstduoally vague.

ARGUMENT

l. REVEREND PINKNEY'S EDITORIAL CONSTITUTES SPEECH THA T IS AT

THE CORE OF FIRST AMENDMENT PROTECTION.

The Supreme Court of the United States has recedrizat “it would be difficult to
single out any aspect of government of higher conead importance to the people than the
manner in which criminal trials are conducted®ichmond Newspapers, Inc, et al, v Virginia et
al, 448 US 555, 575 (1980). *“The judicial systemg & particular our criminal justice courts,
play a vital part in a democratic state, and thiglipthas a legitimate interest in their operatidns,
the Court declared iGentile v State Bar of Nevada0l1 US 1030, 1035 (1991). In the same
case, the Supreme Court ruled that published ismtién particular has an important role to play:
“Public vigilance serves us well, for ‘[tjhe knowlige that every criminal trial is subject to
contemporaneous review in the forum of public apinis an effective restraint on possible
abuse of judicial power. . . Without publicity, ather checks are insufficient.Td. at 1035
(quotingin re Oliver, 333 US 257, 270-71 (1948)).

The Supreme Court has ensured protection of pablement on the judiciary because
“the administration of the law is not the probleimttte judge or the prosecuting attorney alone,

but necessitates the active cooperation of antaeligd public.”Wood v Georgia370 US 375,



391 (1962). As a result, “[n]othing is to be galrigy an attitude on the part of the citizenry of
civic irresponsibility or apathy in voicing theiesstiments on community problemsld. On the
contrary, we have much to lose when we risk clgllgriticism of the judiciary through the
exercise of the state’s power over probationerbaut a compelling interest on the part of the
state.

To be sure, while “the need is great that coueiiiticized,” the need is “just as great
that they be allowed to do their dutyBridges 314 US at 284 [J. Frankfurter, dissenting]. In
Bridges, the Court acknowledged two “substantive evil[s] gltuto be averted” by the
suppression of speech critical of the judiciaryistdspect for the judiciary; and disorderly and
unfair administration of justiceld. at 270. Yet the Court rejected disrespect forjulkeciary as
a basis for the suppression of criticism by medrs @ontempt order and required a showing of
“clear and present danger” that speech would iaterfvith the administration of justice in a
pending casdd. at 264, 270, 271).

In Rev. Pinkney’s case, there is no support foaument that the editorial could have
affected the orderly or fair administration of jast because “Rev. Pinkney’s trial was in no way
‘pending’ when his editorial was published; theichet criticized Judge Butzbaugh’s decision
denying his motion for a new trial.”"Defendant-Appellant’'s Brieat 33, n.8. The Court in
Bridgesasserted that the fear of criticism interferinghathe fair and orderly administration of
justice “is more plausibly associated with resinigtpublications which touch upon pending
litigation.” Bridges 314 US at 271. As the Court acknowledged, “[t{le@y word ‘trial’
connotes decisions on the evidence and argumenpenly advanced in open court. Legal trials

are not like elections, to be won through the usehe meeting-hall, the radio, and the



newspaper.”ld. Where there is no pending case that could leetaifi, however, these concerns
are inapposite.

Even where there is pending litigation, the staddar validating restrictions of criticism
in the press presents a very high bar; the Firsedament “require[s] a showing of ‘clear and
present danger’ that a malfunction in the crimipetice system will be caused before a State
may prohibit media speech or publication about iqudar pending trial.” Gentile 501 US at
1070-1071. See alsdCraig v Harney 331 US 367 (1947)(ruling that an editorial ciing a
judge’s ruling, e.g., as a “travesty of justicgyuiblished while a motion for a new trial was still
pending, was protected speech that could not beslpech by a contempt ordeiyood,370 US
at 389 (holding that a news release published waniggand jury was in session, criticizing the
judge’s instruction to the grand jury as “race aiiin,” did not meet the ‘clear and present
danger’ standard)Florida v Pennekamp328 US 331, 348 (1945)(overturning a finding of
contempt because, in the newspaper editorials @stogpn, “criticism of the judges' inclinations
or actions in these pending non-jury proceedingsgdcoot directly affect such administration [of
justice].”) In this line of cases limiting the pewof courts to punish out-of-court speech with
contempt, the Supreme Court clearly expresseddhbt “an imminent, not merely a likely,
threat to the administration of justice” would magech an exercise of power permissible.
Craig, 331 US at 376. “The danger must not be remoteven probable; it must immediately
imperil.” 1d.

In finding that Rev. Pinkney’s editorial violatélae “demeaning...behavior” condition of

his probation, by contrast, the court below focusadhe personal impact of the criticism on



Judge Butzbaugh. For instance, the Court’s armalysRev. Pinkney’s description of the judge
as “dumb” merely reflected on what such a statemenid mean to someone personally:

| do not consider Judge Butzbaugh to be dumb in3Msome

years I've dealt with him in private practice andthe bench, but

one is always entitled to their opinion, and I'ntesmany people

have a lot of opinions, including some of my teash@ school

that thought | was pretty dumb and still [sic] thilim pretty

dumb. I guess | will have to live with that. Sddn’t consider that

to de [sic] defamatory, though it certainly, is deaming.
(6/26/08 Probation Violation Hearing Transcript ®&—75 (hereinafter “Hearing Tr.”) With
regard to Rev. Pinkney’s references to racism amwduption, the court merely declared that
“they clearly are demeaning to Judge Butzbaugh.at 76.

Such blunt forms of public criticism are undersiaibly a heavy burden for public
servants to bear, but the Supreme Court has vigtyragjected disrespect for the judiciary as
grounds for the suppression of speech: “The assamtitat respect for the judiciary can be won
by shielding judges from published criticism wrongbppraises the character of American public
opinion. For it is a prized American privilege $peak one’s mind, although not always with
perfect good taste, on all public institutiondBtidges 314 US at 270. Crucially, the Court also
declared that suppression of speech on those gsowudld be likely to cause another
substantive harm, as “an enforced silence, howawéed, solely in the name of preserving the
dignity of the bench, would probably engender résent, suspicion, and contempt much more
than it would enhance respectltl. at 270-71. Even where the published remarkstitotes!
“strong language, intemperate language, and, wansssan unfair criticism,” the Supreme

Court has held that “a judge may not hold in coqteone ‘who ventures to publish anything

that tends to make him unpopular or to belittle HinCraig, 331 US at 376 (quotinGraig v



Hecht 263 US 255, 281 (1923) [J. Holmes, dissenting]).

Likewise, this Court has recognized, when revigwa case “dealing with a general
accusation [of corruption] leveled at an entire dieh that such speech, especially when
published, is so crucial to the public interest ihahould not be suppressed in order to defend a
judge’s reputation:

What is the best course of action for a judge, anbex of the

bench so accused? The answer must, we feel, lengptfor

‘public men, are, as it were, public property,” aftliscussion

cannot be denied and the right, as well as the, dftgriticism

must not be stifled.’
In re Turner 21 Mich App 40, 56-57 (1969)(quotingew York Times Co v SullivaB76 US
254, 268 (1964)). In that case, the Livingston @guyudiciary was “made the subject of
disparaging statements” in a magazine, yet thisrtQoiled that the publisher could not be held
in contempt, because “[e]ven if the attacks agammstLivingston County judiciary. . . are in fact
irresponsible or scurrilous, we see no effect upending cases."Turner,21 Mich App at 56.
“The best defense judges may present to the pisbtlee unsullied performance of their judicial
duties.”ld. at 57.

Rev. Pinkney’s editorial is clearly speech théisfevell within the protections of the First
Amendment. The public interest involved in spesctprotected strongly militates for strictly

scrutinizing the application of Rev. Pinkney’s patibnary conditions to his critical comments

of the judiciary.
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. REV. PINKNEY'S EDITORIAL IS CONSTITUTIONALLY PROTEC TED

SPEECH THAT DOES NOT CONSTITUTE A “TRUE THREAT.”

Although “true threats” are not protected under st Amendment, the US Supreme
Court has recognized the danger of mistaking threath the often abusive, but nonetheless
constitutionally protected, language of the pditicarena. “[W]e must interpret [true
threats]...‘against the background of a profoundameti commitment to the principle that debate
on public issues should be uninhibited, robust, amde-open, and that it may well include
vehement, caustic, and sometimes unpleasantly shtdgezks on government and public
officials.” Watts 394 US at 708 (quotingew York Times C@76 US at 270. “What is a threat
must be distinguished from what is constitutiongltgtected speechWatts,394 US at 707. To
minimize the danger of confusing unprotected spesith protected, the Court requires that a
threat must be genuine, or "true," as proven bye@mmination of the language, nature, and
context of the allegedly threatening statemeddt.at 708;see alsd/irginia v Black,538 US 343,
359 (2003) (*True threats’ encompass those statements wherespeaker means to
communicate a serious expression of an intent tanub an act of unlawful violence to a

particular individual or group of individuals.”

A. The lower court failed to follow this Court’s interpretation of Virginia v
Black as requiring a determination of whether a reasonalk person in the
position of the speaker would have foreseen the egdiial as threatening.

In announcing his decision, Judge Wiley stated tih&t test for determining what
constitutes a “true threat” is “an objective onamely, whether an ordinary, reasonable recipient

who is familiar with the context of the letter wduhterpret it as a threat of injury.” (6/26/08

11



Hearing Tr. at 67.) Although most lower court idens--both before and after the US Supreme
Court’s decision irBlack-are in agreement that an objective standard ghdetermine what
constitutes a threat, they differ often over whetttee standard should be applied from the
vantage point of the speaker or the recipi@gePaul T. Cran€;True Threats” and the Issue of
Intent, 92Va L Rev. 1225, 1243-48, 1261-64 (2006). The défee is significant. Moreover,
the lower court’s application of a reasonable recipstandard represents a departure from the
path previously prescribed by this Couidee People v Pilett€006 Mich App LEXIS 3477,
*19-20 (November 21, 2006) (unpublished opinioraetied).

Under a reasonable recipient standard, the redjurens rea is merely that the speaker
intended to make the statemer8eg e.g., United States v Schneid@d0 F2d 1569, 1570 (7th
Cir 1990). Thus, evidence of what the speaker koevshould have known about how his
statement would be perceived is irrelevant. Uraleeasonable speaker test, by contrast, the
government must prove an additional element; nantieéyspeaker should haf@eseerthat the
statement could be interpreted as a thrdahited States v Miller115 F3d 361, 363 (6th Cir
1997);see also United States v Alkhab&@4 F3d 1492, 1495 {6Cir 1997) (“a communication
objectively indicating a serious expression ofr@emtion to inflict bodily harm cannot constitute
a threat unless the communication also is convdégedhe purpose of furthering some goal
through the use of intimidation.”) In explainindhwit believed the reasonable speaker test to be
“the appropriate standard,” the First Circuit slate

This standard not only takes into account the fctiontext in which the

statement was made, but also better avoids thdspt@rat inhere in the

“reasonable-recipient standard,” namely that thg jill consider the unique

sensitivity of the recipient. We find it particukaruntenable that, were we to

apply a standard guided from the perspective of¢gient, a defendant may

be convicted for making an ambiguous statement ttheatrecipient may find

12



threatening because of events not within the kndgéeof the defendant.

Therefore, we follow the approach of several cicudy holding that the

appropriate focus is on what the defendant reaspishbuld have foreseen.
United States v Fulmefl08 F3d 1486, 1491 {Cir. 1997).

All of the cases on the reasonable speaker vengusetisonable recipient test discussed
thus far were decided befoBdack This Court is one of the few to specifically sater this
guestion in a poddlack world. In an unpublished opinion attached to thigef, this Court’s
position was made explicitly clear: “Because wedwd that the speaker-oriented standard for
‘true threats’ best comports with the requiremeotsthe First Amendment, we adopt that
standard as the appropriate standard for detergiwnimether a threat is proscribable as a ‘true
threat.” People v Pilette2006 Mich App LEXIS 3477, *19-20 (November 21 0B).

This Court’s adoption of the reasonable speakedsta is understandable in that it is far
more consistent with thBlack opinion than is the reasonable recipient testr éxample, in
Black the Court stated, “[t]he hallmark of the protentiof free speech is to allow ‘free trade in
ideas'—even ideas that that the overwhelming migjoof people might find distasteful or
discomforting.” 538 US at 358 (citation omittedRy ignoring the perspective of the speaker,
the reasonable recipient standard runs the righuafshing protected speech that a reasonable
person nonetheless might find abrasive or offendtuether, as noted above, tBé&ack Court
defined “true threats” as encompassing “those ms@atdés where the speaker means to
communicate a serious expression of an intent tanub an act of unlawful violence to a
particular individual or group of individuals.” 538S at 359. The Court’s use of the term
“means to communicate” modifies not just “commutetdut the entire phrase “communicate a
serious expression of an intent to commit an aatrd&wful violence.” Although lower courts
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have differed in their interpretations Bfack the language used by the Court strongly argues in
favor of taking the speaker’s perspective into aoto In interpretingBlack on this issue, the
Tenth Circuit stated:

Unprotected by the Constitution are threats thahroonicate the speaker's

intent to commit an act of unlawful violence agairdentifiable individuals.

The threat must be made “with the intent of pladimg victim in fear of bodily

harm or death.” An intent to threaten is enougk; filrther intent to carry out

the threat is unnecessary.
United States v Maglebyi20 F3d 1136, 1139 (TCir. 2005) (quotingBlack 538 US at 359)
(citations omitted).

Judge Wiley appears not to have considered whethgerson in the position of the
speaker would have reasonably foreseen that theriedivould be perceived as threatening. In
so doing, the lower court departed from this Ceugdbund interpretation ddlack. This fact

alone warrants Reversal. Yet, even under therigessous standard of a “reasonable recipient,”

Rev. Pinkney’s editorial cannot be deemed a “thuiedt.”

B. The language of Rev. Pinkney’s editorial does nopress a “true threat.”

Judge Wiley's finding that Rev. Pinkney engagedtlimeatening” behavior was based
entirely on a single paragraph of his editorial:

Judge Butzbaugh, it shall come to pass; if thoutiooa not to hearken unto
the voice of the Lord thy God to observe to dothHt is right; which |
command thee this day, that all these Curses sbaie upon you and your
family, curses shalt [sic] be in the City of Stsdph and Cursed shall [sic]
thou be in the field, . . . cursed [sic] shall coop®n you and your family and
over take thee; cursed shall be the fruit of thghboThe Lord shall smite thee
with consumption and with a fever and with an inffaation and with
extreme burning. They the demons shall Pursueuhtthou persist.
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(6/26/08 Hearing Tr. at 68—69.) The passage mesepresses a prediction of what God, not
Rev. Pinkney, might do to Judge Butzbaugh. Judgleywacknowledged this fact when he
interpreted the passage as equivalent to Rev. Bynktating, “[Y]ou're not doing what | want
you to do, and therefore, I'm going to invoke thelsgne powers if you don’t do what | want
you to do.”ld. at 72 (emphasis added). Yet even this interpogtatbes not express an intent to
inflict physical violence; only by inferring thalhé minister actually can manipulate the actions
of God may the passage be interpreted as an eipresfsRev. Pinkney’s intent to personally
cause harm to the judge.

Judge Wiley found this to be a reasonable inferdremause an objective person reading
the editorial might believe that

...because of his status as of Reverend, that hesdrae particular—I guess,

direct line to the Lord, and that he is knowleddedbat the Lord is going to do

these things.

Consider—I would—I think to a reasonable persord that is what we

need to look at, a reasonable person would congigeto be a threat.

Assuming, arguendo, that Judge Wiley's assumptmuta reasonable person’s belief in
a Christian minister’s ability tcommunicatalirectly with God is correct, it does not followat
such a belief entails a corresponding abilityctmtrol God's actions. The frailty of Judge
Wiley’s assumption is especially great when onesmers that a fundamental tenet of Christian
faith is the omnipotence of God. “With man thisimspossible, but with God all things are
possible.”Matthew19:26. Judge Wiley’'s reasoning essentially reeetke traditional Christian
view of the roles of God and humankind.

Additionally, the language of Rev. Pinkney’s ed@bexplicitly conditions God'’s cursing
of Judge Butzbaugh on his continued failure “torkea unto the voice of the Lord to observe to
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do all that is right.” Defendant-Appellant’'s BriefAppendix A: People’s Tribune(Nov/Dec.
2007). Conditional language was also the focusMdttsin which a Vietnam War protestor,
speaking at a public rally, stated, “If they eveak@ me carry a rifle the first man | want in my
sights is L.B.J.” In finding that the protestoddiot express a “true threat,” the US Supreme
Court specifically noted the “expressly conditionature of the statement” as part of the reason
for its holding. Watts,394 US, at 708.Judge Wiley considered but dismissed this aspiect o
Watts and instead relied on thd" Tircuit's decision inUnited States v Schneide910 F.2d
1569, 1579 (7 Cir. 1990) for the proposition that the conditibmature of a threat is
“immaterial.” (6/28/08 Hearing Tr. at 68.)

Reliance onSchneiderfor this point is questionable for several reasorfairst, the
Schneidercourt, without explanation, did not considiatts. The reason for this omission might
be the readily distinguishable facts of the casssindicated by another case cited by Judge
Wiley to support his view that the conditional lalage of a threat is “immaterialUnited States
v Daughenbaugh49 F3d 171 (8 Cir. 1995). (6/28/08 Hearing Tr. at 68.) B@bhneideand
Daughenbaughnvolved letters sent directly by mail to a smalimber of intended recipients.
The Daughenbaugldefendant argued that the conditional languad@sotatement was similar
to that inWatts. The Fifth Circuit statedVattswas “inapposite for it involved a public rally,tho
a private lettef Daughenbaugh9 F3d, at 174. “The mode of communication--pevigtter--
is the typical means for delivery of threatkl. Clearly, a newspaper editorial is more simitar t
a public rally than is a letter sent to a few téedeindividuals, an issue apparently unaddressed

by Judge Wiley.
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The second reason to question the relianc&dmeideris that the case was decided
thirteen years before the United States Supremet©auost recent pronouncement on “true
threats.” InBlack the high Court both declared its continued adimrd¢oWattsand held that a
“true threat” is a statement in which “the speak&ans to communicatesariousexpression of
an intent to commit an act of unlawful violericeBlack 538 US at 359. Certainly the
determination of what constitutes a “serious” espien of intent encompasses consideration of
an expressed condition and the likelihood of itreaaually occurringCf. Brandenburg v Ohio,
395 US 444, 447 (1969) (“[T]he constitutional gudees of free speech and free press do not
permit a State to forbid or proscribe advocacyh# tise of force or of law violation except
where such advocacy is directed to inciting or pidalg imminent lawless acticand is likely to
incite or produce such actiéh(emphasis added.)

Finally, reliance onSchneideris questionable because th8 Circuit panel applied a
reasonable recipient test to the speech at isssmugsedupra Section Il, A.)

The absence of language in a statement is sometign@sportant to the determination of
a “true threat” as the actual language used.Urited States v Olsgrior example, at issue was
the defendant’s statement, “What do you mean, n'tithreaten the President [of the United
States]. I'll blow him away.” 629 FSupp 889, 8%¥[ Mich. 1986). The comment was deemed
protected speech by the court in part becausenitased “no specification of time, place or
date.”ld. at 894.

While the literal meaning of a statement is notpdstive in determining whether it

constitutes a “true threat,” both the United Stagpreme Court and common sense dictate that
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the plain meaning of Rev. Pinkney’s editorial slibbhlve been given far greater consideration

than that provided by Judge Wiley.

C. The context and nature of Rev. Pinkney’s editoriademonstrate it does not
constitute a true threat.

Even if the literal meaning of a statement is tteeing, the context in which it is made
may demonstrate that it lacks what is required ¢ocbnsidered a “true threat.” To hold
otherwise would soon fill the nation’s jails withezy father who exclaims, “I am going to Kill
him!” upon discovering that their teenage son medrthe family car with an empty gas tank. In
Watts the Supreme Court recognized the critical rolecoftext when it declared that the
statement about shooting the US President was yng@litical hyperbole” because it was made
to a crowd at a public rally protesting the Vietnsviar. 394 U S at 708 (“Taken in context, and
regarding the expressly conditional nature of tfa¢esnent and the reaction of the listeners, we
do not see how it could be interpreted otherwise.”)

Context was also critical to tH&lack Court’s First Amendment analysis of a Virginia
statute prohibiting the burning of a cross with tinéent of intimidating (i.e. threatening).
Although the Court upheld the statute in part, wadlty found unconstitutional a provision that
provided, “Any such burning of a cross shall benaifacie evidence of an intent to intimidate a
person or group of persons.” In striking down pinevision, the Court stated:

The prima facie provision makes no effort to digtish among these

different types of cross burnings. It does notiuiigiish between a cross

burning done with the purpose of creating angeresentment and a cross

burning done with the purpose of threatening amittating a victim. It does

not distinguish between a cross burning at a publlg or a cross burning on

a neighbor’s lawn.
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538 US at 366.

The context in which a statement was made was @dstral to the Arizona Supreme
Court’s decision irCitizen Publishing Co. v Millerl15 P3d 107 (Ariz, 2005). That case, like
the one now before this Court, involved an editdetter printed in a newspaper. The Arizona
Supreme Court determined that the editorial ablo@itdeaths of American soldiers in Iraq was
not a “true threat” despite the fact that the autiwoote “we should proceed to the closest
mosque and execute five of the first Muslims weoeiméer.” 1d. at 107 The court noted that the
statement was conveyed in the editorial sectiom general circulation newspaper, “hardly a
traditional medium for making threats, and a publiena dedicated to political speechd. at
115. “There is a vast constitutional difference betwédsely shouting fire in a crowded theater
and making precisely the same statement in a liettbre editor.”Id.; see alsdaughenbaugh,
49 F3d at 174 (discussedprd (application ofWatts“inapposite for it involved a public rally,
not a private letter’YMcCalden v Cal Library Ass;55 F2d 1214, 1222 (9th Cir 1990) (stating
that “public speeches advocating violence” aretlexdtito more First Amendment protection than
privately communicated threats of violence.”)

Letters to the editor of a newspaper are a tinmehed means for citizens to express their
opinions to as large an audience as possible. dhdbe intended audience of a statement is
probative of whether the speaker intended a “thueat.” As noted above, Black plurality
struck down the prima facie provision of the Vingirprohibition of burning a cross with the
intent to threaten in part because “It does ndiirdjsish between a cross burning at a public

rally or a cross burning on a neighbor’'s lawn.” 838 at 366. Rather than sending a letter
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directly to Judge Butzbaugh, Rev. Pinkney chosexfwess his views to a vastly larger audience
by publishing them in th@eople’s Tribunga newspaper available both in print and on-line.
Nothing in the transcript indicates that Judge Wiggve any consideration to the fact Rev.
Pinkney expressed himself in “a public arena dddatao political speech.’See Citizen
Publishing 115 P3d at 115

Nor does it appear that the lower court evaluates. Rinkney’s alleged threat in the
context of the letter itself. I€itizen Publishing Co.the court concluded that the statement
concerning executing “five of the first Muslims wacounter” was constitutionally protected in
part because it referenced the war in Iraq, “araempolitical issue.”ld. All of Rev. Pinkney’s
allegedly “threatening” language is found in thi&hfiparagraph of an eight paragraph letter.
Viewed in context, the fifth paragraph appears égust one part of a call to action to correct
what Rev. Pinkney sees as corruption and injustidee legal system. Indeed, as a preface to
all that follows, the first sentence of the lets¢aites, “It is our constitutional duty as American
citizens to hold our elected officials accountalbe their words, actions and inaction of
wrongdoing.” Defendant-Appellant’'s BriefAppendix A: People’s Tribune(Nov/Dec. 2007).
This is immediately followed a sentence by indiegt{if not explicitly stating) that only legal
means should be used to respond to transgressyopshtic officials: “We must draw the line
and decide what to do if that line is crossed, wedmust use the Constitutidbrid. (emphasis
added.) Rather than view the fifth paragraph as et of a whole, Judge Wiley isolated its
language thereby voiding it of any contextual megniWhen viewed in context, Rev. Pinkney’s

language is far more similar to the “political hylpele” of Wattsthan it is to a “true threat.”

20



[I. REV. PINKNEY'S LETTER IS NOT DEFAMATORY BECAUSE IT DOES NOT
ALLEGE ANY PROVABLY FALSE FACTS AND IT DOES NOT MEE T THE
“‘“ACTUAL MALICE” STANDARD.

The editorial by Rev. Pinkney does meet the ¢anisinal requirements for a claim of
defamation of a public official. An allegedly defatory statement must first be provably false.
“A statement of opinion relating to matters of galdoncern which does not contain a provably
false factual connotation will receive full constibnal protection.” Milkovich v Lorain Journal
Co, 497 US 1, 20 (1990). Just last month, this €Caffirmed that principle: “[A]n objectively
verifiable event may be actionable, while a suljectssertion is not.”Smith v  Anonymous
Joint Enterprise 2009 WL 249415, at *2 (Mich App Feb 3, 2009). rtRer, this Court has
recognized that “certain statements, although #ain their face, and provable as false, [which]
could not be interpreted by a reasonable listemereader as stating actual facts about the
plaintiff’ are protected speechlreland v Edwards 230 Mich App 607, 617 (1998) (citing
Hustler Magazine v Falwell485 US 46, 50 (1988)). Imeland, this Court considered the
relevant statements hyperbole because “any realgopatson hearing [the remarks in question]
in context would have clearly understood what wésnded.” 230 Mich App at 619.

Rev. Pinkney’s editorial fully explains the conteaf his relationship with Judge
Butzbaugh: it is clear he is discussing the judga tconvicted him of a criminal offense.
Having been apprised of this context, a reasonaalder would be understandably skeptical of
Rev. Pinkney’'s comments and, rather than accept titeface value, would likely view them as
the hyperbole of a convicted criminal.

Three assertions made by Rev. Pinkney were this b&the lower court’s finding that

he had defamed Judge Butzbaugh: Judge Butzbaugliraast,” “corrupt,” and “violated his
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oath.” In regard to the first assertion, a betlet someone is “racist” is a statement of pure,
immeasurable opinion. In the absence of mentioartg that might be verified or refuted, the
statement that Judge Butzbaugh is racist cannptdaeen to be either true or false. At most, the
state can only offer counter-opinions.

Similarly, without alleging more, the claims thaidge Butzbaugh is corrupt and violated
his oath are too vague to be proven false. JWdidgy’'s point that Rev. Pinkney did not state
“one scintilla” of evidence that Judge Butzbauglswacist, corrupt, or violated his oath (6/28/08
Hearing Tr. at 75), illustrates the fact that RRinkney’s comments do not mention any specific
acts capable of being proven false. The claimhibdge Butzbaugh “violated his oath” does not
even detail which oath Judge Buztbaugh allegedblated. Presuming Rev. Pinkney was
referencing the oath of office for public officiala Michigan, the comment still lacks the
requisite factual underpinnings. That oath reddslo solemnly swear (or affirm) that | will
support the Constitution of the United States dral donstitution of this state, and that | will
faithfully discharge the duties of [my office] acdong to the best of my ability.” Mich Const
Art XI, 8 1. Whether a public official has faithly discharged his or her duties according to the
best of his or her abilities is a subjective questtapable of being answered only with opinion.
Whatever the factual basis for Rev. Pinkney's vieWwdudge Butzbaugh, the First Amendment

protects the expression of pure opinion, even whanhopinion is wrong.
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A. The lower court failed to apply the proper standard of showing “actual
malice” in defamation of a public official which requires that the speaker act
with_knowledge that the statement was false or withreckless disregard of
whether it was false or not.

Even if the charges of racism, corruption, andatiog an oath were capable of being
proven false, such findings would be insufficieot prove Rev. Pinkney defamed Judge
Butzbaugh. In defamation litigation involving pidbfficials, “actual malice” must be proven
on the part of the speakeNew York Times376 US at 279-80. A finding of actual malice
requires a determination that the speaker acteth‘kviowledge that [the statement] was false or
with reckless disregard of whether it was falseait” See id.

Although Judge Wiley correctly designated JudgezBamigh a “public official,” he
incorrectly applied the standard of “actual malicen order to meet this standard, the state must
provide evidence that Rev. Pinkney knew or surmisieat his statements were untrue.
“Reckless disregard’ is [measured]... by whether[dpeaker] in fact entertained serious doubts
concerning the truth of the statements publishe@rébner v Runygnl32 Mich App 327, 333
(1984) (citation omitted)see alsdsarrison v Louisiana379 US 64, 74 (1964) (emphasizing the
necessity for a showing that a false publicatiols wede with a “high degree of awareness of ...
probable falsity.”) In his finding of “actual me¢,” Judge Wiley appears not to have
considered any evidence that Rev. Pinkney himselfwor suspected his statements were false.

Further, Judge Wiley based his finding of “actollice” on evidence irrelevant to the
standard; specifically that Rev. Pinkney failedptoperly investigate his beliefs about Judge
Butzbaugh. This Court has explained that “recktéssegard for the truth” is not established by
showing only that a speaker made the allegedlydilsestatements “on the basis of insufficient
investigation.... ‘Insufficient investigation’ simplgoes not constitute reckless disregard for the
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truth.” Johnson v The Herald Cd.16 Mich App 523, 526 (1982)See alsdPostill v Booth
Newspapers, Incl18 Mich App 608, 624-25 (1982). The only evide that Judge Wiley
offered for his finding of “reckless disregard” w#sat Rev. Pinkney had not submitted his
claims about Judge Butzbaugh to the Michigan Jaditenure Commission. (6/28/08 Hearing
Tr. at 76.) By the standard discussedohnsonhowever, whether a prudent person would have
investigated his beliefs or attempted some othethaak of redress is insufficient to prove
“reckless disregard.” Required instead is a figdihat Rev. Pinkney himself seriously doubted

the truth of his statements but published them ayyw

IV. THE “DEMEANING...BEHAVIOR” CONDITION OF REV. PINKNEY' S
PROBATION IS UNCONSTITUTIONALLY VAGUE BECAUSE IT DO ES NOT
INFORM THE DEFENDANT OF WHAT ACTIVITY IS ACTUALLY
FORBIDDEN AND AUTHORIZES ARBITRARY AND DISCRIMINATO RY
ENFORCEMENT.

The condition placed in Rev. Pinkney’s probatioma#rning “demeaning behavior” is
unconstitutionally vague. The void-for-vaguenesstdioe is embodied in the Due Process
Clauses of the Fifth and Fourteenth Amendmefslumbia Natural Resources v Tatus8 F3d
1101 (6th Cir 1995). Due Process requires thatslgive the person of ordinary intelligence a
reasonable opportunity to know what is prohibitedrayned v City of Rockfordi08 US 104,
108 (1972). Vagueness is even more dangerous ivhemlves fundamental First Amendment
freedoms. “Vague laws in any area suffer a cortgiital infirmity. When First Amendment
rights are involved, we look even more closely,lesider the guise of regulating conduct that is
reachable by the police power, freedom of speedf tire press suffer Ashton v Kentucky384

US 195, 200 (1966). Similarly, i®entilethe Supreme Court stated “[t]he prohibition agains
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vague regulations of speech is based in part omélee to eliminate the impermissible risk of
discriminatory enforcement, for history shows thpgech is suppressed when either the speaker
or the message is critical of those who enforceldéime” 501 US at 1051; se also Smith v
Goguen415 US 566, 573 (1974) (“Where a statute's litecalpe, unaided by a narrowing state
court interpretation, is capable of reaching exgoes sheltered by the First Amendment, the
doctrine demands a greater degree of specificity th other contexts.”).

While courts have acknowledged that “probationkdts, parolees and prisoners, properly
are subject to limitations from which ordinary pmrs are free"United States v Consuelo-
Gonzalez521 F2d 259, 265 (9th Cir 1975), any such pralmationdition must still guard against
vagueness, especially when it “abuts upon sensiiveas of basic First Amendment
freedoms...."United States v Loy®37 F3d 251, 262 (B3Cir 2001) quotingGrayned 408 US at
108-09. This Court has also held that prior nobtehe conditions of probation that clearly
inform the defendant of what is expected of himeguired.People v Brucel02 Mich App 573,
578 (1980) (“[I]t has long been held in Michigaratta probationer is entitled to prior notice of
the conditions on his probation and that the caoonkt must clearly inform the probationer of just
what is expected of him.”).

The “demeaning...behavior” prohibition in Rev. Pinigse probation is
unconstitutionally vague because it would be uroeakle to expect him to conform his actions
in such a way that would avoid behavior that istiéaning” when such a legal definition does
not exist. During Rev. Pinkney’s probation hearitingg, trial court stated “It doesn’t take a rocket
scientist to pickup a dictionary to figure out whdémeaning” means...[it is] very well, defined

in every dictionary that’s been printed, as welira8lack’s Law Dictionary.” (6/26/08 Hearing
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Tr. at 76-77.) Amicuswas unable to find a listing for “demeaning” inaBk’s Law Dictionary.
Moreover, other dictionaries provide little guidandor consistent application. Webster's
Dictionary defines “demean” as, “to lower in chdeag¢ status, or reputation.” Merriam-

Webster’'s Collegiate Dictionary, Eleventh Editi6h5 (11th ed 2003). It would be impossible

for Rev. Pinkney to know for sure whether he wdky foomporting with such an opaque term
especially when assiduous adherence to such abgrohi would likely have the effect of
chilling what would otherwise be protected First é&miment speech. As a result, Rev. Pinkney
would have no way of knowing whether an angry rémadirected at a colleague over the
telephone or the sending of an email to a familyniner in which he speaks critically about
President Obama’s first thirty days in office coblkel grounds for the revocation of his probation.
While it would be appropriate to require that alg@atoner avoid making comments that could
legally be considered “threatening” or “defamatbdriyyould be unreasonable to ask a defendant
to conform his or her actions to avoid any seml#aot“demeaning” behavior when no such
legally cognizable definition exists.

Similar to the vagueness implicit in a probatignemndition concerning
“demeaning. . .behavior,” this Court has previouslgld that a probationary condition
prohibiting a defendant from engaging in “anti-s&dticonduct, without more, is impermissibly
vague.Bruce 102 Mich App at 578. ThBruce Court found that the term “anti-social” behavior
was too vague to withstand Due Process scrutiny.

While it is undoubtedly true that there are formhsanduct which all segments of society
would consider “antisocial,” it is also true thhete would be vast disagreement as to whether a

great many other forms of conduct were “antisotidlhe terms of the condition of probation
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itself are insufficient to apprise the probatioérwhat activity is actually forbidden.”ld. at
578, citing People v Petersong2 Mich App 258 (1975). Similarly, the probatiopaerm
prohibiting “demeaning...behavior” was insufficiewt inform Rev. Pinkney that his newspaper

editorial was not a constitutionally-protected eeg®ion of his political and religious beliefs.

CONCLUSION

For the foregoing reason&micus Curiaerespectfully requests this Court to reverse the

judgment revoking Edward Pinkney’s probation.
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