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Local police play a critical role in protecting and serving Michigan’s immigrant communities.  
However, local police confront particular challenges in this area: they must comply with legal 
requirements in the immigration field that are complex and can change frequently, leaving local law 
enforcement exposed to potential legal liability. At the same time, relationships between immigrant 
communities and law enforcement are all too often frayed, in part because some police agencies 
engage in practices that lead to community distrust. Some of those practices are also illegal.   
 
In response to these concerns, the American Civil Liberties Union (ACLU) of Michigan and the 
Michigan Immigrant Rights Center (MIRC) have developed this Issue Brief to answer common 
questions that local law enforcement agencies face in their relationships with immigrant 
communities. 
 

 
Police cannot perform effectively without community trust and engagement.  Victims and witnesses 
of crime—whether they are U.S. citizens, lawfully present, or undocumented—will be unwilling to 
cooperate with local and state police if they perceive that law enforcement agents are not there to 
protect their rights, but are instead a proxy deportation agency engaged in profiling immigrant 
communities.   
 
Immigrants who come into contact with law enforcement through traffic stops or other routine 
matters have often been living and working peacefully in the United States, sometimes for years.  
Immigrants understand that any encounter with the police—whether it’s a traffic stop, participation in 
an investigation, or requesting help from the police—can lead to computer checks of themselves or 
family and friends.  It is no surprise, then, that many people in immigrant communities are afraid to 
call the police because they fear immigration consequences for themselves or their family members. 
For example, a recent study confirmed that many Latinos—both documented and undocumented—
fear even minimal contact with the police, with almost half expressing reluctance to report a crime or 
cooperate with a criminal investigation.1   

 
When immigrants fear the police, crime goes up and law enforcement’s ability to address it goes 
down. The Major Cities Chiefs Association has explained:  

 
Without assurances that contact with the police would not result in purely civil 
immigration enforcement action, the hard won trust, communication and cooperation 
from the immigrant community would disappear.  Such a divide between the local 
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police and immigrant groups would result in increased crime against immigrants and 
in the broader community, create a class of silent victims and eliminate the potential 
for assistance from immigrants in solving crimes . . . .2  
 

This chilling effect is particularly troubling in the case of crime victims, who, when reporting to police, 
must overcome not only their fear of the perpetrator, but also the additional fear that reporting the 
crime could lead to immigration consequences for the victim or their family.  As former Manhattan 
District Attorney Robert Morgenthau explained,  
 

[B]y far the most severe consequence of the city’s cooperation with federal 
immigration officials is the lack of trust in law enforcement that it creates among the 
public.  A spouse, for example, may be reluctant to report abuse if she fears that the 
consequence will be deportation of the father of her children.  When immigrants 
perceive the local police force as merely an arm of the federal immigration authority, 
they become reluctant to report criminal activity for fear of being turned over to 
federal officials.3 
 

In sum, the best practices in policing are for local agencies to avoid becoming entangled in federal 
civil immigration enforcement.  These best practices also help protect local law enforcement from 
liability for civil rights violations, which can easily occur when local police venture into federal 
immigration enforcement.  We therefore encourage you to focus on building relationships with 
immigrant communities that make everyone safer, rather than sowing fear that any contact with 
police could lead to deportation. 
 

 
While we encourage local law enforcement agencies to learn about immigration policy, it is critical to 
understand that immigration law is extremely complex, and that local and state police can easily run 
afoul of the law if they take actions based on speculation regarding an individual’s legal status. Given 
the complexity of immigration law, and the danger that local law enforcement officers who are 
untrained in those complexities will impermissibly rely on race, religion or national origin when 
investigating immigration status, law enforcement agencies can best reduce their risk of liability by 
avoiding involvement in immigration matters and leaving enforcement of federal immigration law to 
federal immigration officials.4 
 
The ACLU and MIRC have received numerous complaints about local police agencies that have 
violated the law by attempting to engage in immigration enforcement.  Those complaints typically 
involve targeting drivers of color for minor traffic violations and then turning the vehicle’s occupants 
over to immigration authorities; making stops based solely on suspicion that a person is 
undocumented; and prolonging otherwise legal stops to investigate a person’s immigration status.  
All of those practices are illegal. 
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RACIAL PROFILING AND PRETEXTUAL STOPS 
 
Racial profiling by law enforcement is unconstitutional because targeting minorities on account of 
race or (perceived) national origin deprives these individuals of equal protection under the laws within 
the meaning of the Fourteenth Amendment to the U.S. Constitution. For example, targeting drivers of 
color (e.g. Latinos, Arabs) based on their race, even if a citation or arrest would otherwise be 
supported by probable cause, violates the rights of those drivers to equal protection and is therefore 
against the law.5  
 
STOPS MAY NOT BE BASED ON SUSPICION OF UNLAWFUL IMMIGRATION STATUS  
 
The Supreme Court recently reaffirmed that an immigrant is not committing a crime merely by being 
unlawfully present in the United States: “As a general rule, it is not a crime for a removable alien to 
remain present in the United States.”6  Lack of proper immigration status is a violation of civil 
immigration law. Moreover, many people who are present without authorized immigration status may 
in fact be eligible to obtain lawful status, and some may even have obtained lawful status without being 
aware of this status change.7 
 
Ordinarily, local and state law enforcement can only make a stop or arrest for criminal violations. As 
the Supreme Court has explained, “[i]f the police stop someone based on nothing more than possible 
removability, the usual predicate for an arrest is absent.”8 Because police must have reasonable 
suspicion of a crime to make a stop, and because unlawful presence is not a crime, local law 
enforcement officers generally cannot detain, much less arrest, someone simply because they 
believe the person is in the United States unlawfully.9 The responsibility for making civil immigration 
arrests lies with federal agents. 
 
STOPS MAY NOT BE EXTENDED TO ASK ABOUT IMMIGRATION STATUS 
 
Suspecting or even knowing of immigration status violations is also insufficient to justify extending a 
stop or detention.10  A stop is only lawful so long as inquiries unrelated to justification for the stop “do 
not measurably extend” its duration.11 The Supreme Court has explained that extending a state-law 
based detention for purposes of awaiting federal verification of immigration status “would raise 
constitutional concerns.”12  The Sixth Circuit has also found that suspicion of unlawful immigration 
status is not a valid basis to continue custody because such status is not a crime.13  
 
 
 

 
Several federal courts have recently found that counties can be held liable if they hold an individual 
on an Immigration and Customs Enforcement (ICE) detainer in violation of the Fourth Amendment, 
even when the county has been requested to do so by ICE.14  Partly in response to these cases, the 
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Department of Homeland Security (DHS) has issued a memo that signals a significant shift in the way 
DHS interacts with local law enforcement, including the way in which ICE detainers are used.15   
 
MAJOR CHANGES TO ICE DETAINERS 
 
1. Secure Communities has been terminated, and a new program called the Priority Enforcement 

Program (PEP) has been created.  Under PEP, as under Secure Communities, ICE will still access 
fingerprints through the biometric data submitted to the FBI during bookings by state and local 
law enforcement agencies.  The use of this database means that, in any interaction with local law 
enforcement, community members who pose no threat to public safety will still be at risk of being 
swept up into the deportation system, which will only continue to erode trust between local law 
enforcement and the community.  Under PEP, there are two primary types of forms DHS may 
issue to local law enforcement— the notification form (DHS Form I-247N) and the detainer form 
(DHS Form I-247D).   

 
2. DHS will now generally issue “requests for notification”, rather than “detainers.”  The DHS 

memo states that in order “to address the increasing number of federal court decisions that hold 
that detainer-based detention by state and local law enforcement agencies violates the Fourth 
Amendment, [the DHS Secretary is] directing ICE to replace requests for detention (i.e., requests 
that an agency hold an individual beyond the point at which they would otherwise be released) with 
requests for notification (i.e., requests that state or local law enforcement notify ICE of a pending 
release during the time that person is otherwise in custody under state or local authority).”16  The 
new “voluntary notification requests” (DHS Form I-247N) do not ask local police to hold individuals 
beyond their normal release dates.  Instead, local police are asked to notify ICE prior to the 
individual’s release. Nothing requires localities to respond to ICE’s requests for notification of 
release dates. Given the federal court decisions referenced by the DHS memo, detaining an 
individual pursuant to a I-247N notification request would likely constitute an even clearer 
violation of the Fourth Amendment than detention based on a detainer.  

 
3. ICE will issue voluntary “ICE detainer requests”, but is only supposed to do so under “special 

circumstances.”  The new detainer form, Form I-247D, makes clear that such requests are 
entirely voluntary and asks local police to hold the individual no more than 48 hours. ICE policy is 
to issue detainers only in “special circumstances,” although it is not clear what that means. 
Nothing requires localities to respond to ICE’s requests for detention, and furthermore, requiring 
local law enforcement to comply with a detainer would violate the 10th Amendment to the United 
States Constitution.17  
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RECOMMENDATIONS FOR LOCAL POLICE RESPONSES TO ICE DETAINER AND NOTIFICATION 
REQUESTS 
 
1. The safest course for local law enforcement agencies is to never rely on ICE detainers as a basis 

for prolonging an inmate’s detention past the inmate’s normal release date.  Although ICE 
changed its detainer policies in response to federal court decisions challenging the 
constitutionality of the prior approach, the revised detainer program does not cure the problems 
those courts found.18 Issues with the new program include: 
 
A. PEP fails to provide for a judicial determination of probable cause. ICE detainers and warrants 

are all issued administratively by ICE officials.19 Unlike criminal warrants, ICE detainers and 
warrants are not reviewed by a judge.20  

 
B. PEP does not comply with the statutory limits on ICE’s arrest authority set out in 8 U.S.C. § 

1357(a)(2), which limit ICE’s authority to arrest without a warrant. Warrantless arrests require 
not only a “reason to believe” the individual is in the U.S. in violation of immigration laws but 
also that the individual “is likely to escape before a warrant can be obtained.”21  Moreover, if a 
warrantless arrest is made, the individual must “be taken without delay for examination” by an 
immigration official with authority to determine if that individual has the right to be in the 
United States.22 Id.  PEP does not provide for the required prompt review. 

 
Because aspects of the new program may still be subject to constitutional challenge, state and 
local law enforcement agencies that hold people based on ICE detainer requests are 
unnecessarily exposing themselves to significant potential liability, not to mention undermining 
community trust. 
 

2. Because ICE detainers impose significant costs on local law enforcement that are not 
reimbursed by the federal government, local police can save money by not becoming entangled 
with detainer requests.  ICE has stated that it “is not responsible for incarceration costs of any 
individual against whom a detainer is lodged until ‘actual assumption of custody [by ICE].’”23  In a 
recent academic study, researchers estimated that complying with ICE detainers “cost local 
governments nearly $3 million in jail costs alone in 2011,” in part because ICE detainers 
lengthened average jail stays.24  Many local law enforcement agencies in Michigan are struggling 
with budget cuts and overcrowding in jails.  Because local law enforcement agencies bear the cost 
of ICE detainers, we urge you to stop expending scarce local law enforcement resources on civil 
immigration detainer requests. 

 
3. Inmates who have an ICE “detainer request” or an ICE “notification request” should be treated 

exactly like other inmates for the purposes of release, bail, work assignments, diversion, 
custody classifications, etc.  Indeed, the ICE detainer form (I-247D) and notification form (I-247N) 
both emphasize that such jail decisions should not be impacted by the existences of a detainer or 
notification request.  For example, jail staff should never tell a person that bond is not available 
because the individual has an ICE detainer. 
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4. Localities should refrain from responding to ICE notification requests or do so in very limited 
circumstances.  Immigrant communities will continue to fear the police if every law enforcement 
contact could result in notification to ICE and subsequent deportation.  Localities have no legal 
obligation to respond to notification requests, and refraining from doing so furthers community 
policing efforts, advances public safety, and strengthens ties between law enforcement and 
immigrant communities. 

 
5. Police should use appearance tickets where appropriate, rather than booking individuals on 

minor offenses.  A major reason that immigrants fear police is that the most minor infraction can 
result in deportation.  When police arrest, book and fingerprint a person, the individual’s 
fingerprints will automatically be sent to immigration authorities. By using appearance tickets, 
rather than making arrests, for offenses like driving without a license, local police can help 
ensure that they are not seen as proxy deportation agents.  
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