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Defendants, CITY OF DETROIT, GREGORY MCWHORTER, ANTHONY POTTS,
CHARLES TURNER, MICHAEL BROWN, BRANDON COLE, TYRONE GRAY, SHERON
JOHNSON, AND KATHY SINGLETON statethefollowinginsupport of their Motionfor Summary
Judgement brought pursuant to FR Civ P 56:

1. Plaintiffs bring this 8 1983 action claiming the above Defendant police officers

violated their congtitutional rightsby detaining Plaintiffs(Fourth Amendment - Count
One), engaging in excessve force againg Plaintiffs (Fourth Amendment - Count
Two), unreasonably searching Plaintiffs (Fourth Amendment - Count Three),
malicioudy prosecuting Plaintiffs (Fourth Amendment - Count Four), unreasonably
seizing Plaintiffs property (Fourth Amendment - Count Five), denying Plaintiffsdue
process by charging certain Plaintiffswith loitering in a place of illegal occupation in
accordance with Section 38-5-1 of the Detroit City Code (Fourteenth Amendment -
Count Six), and denying certain Plaintiffs due process by seizing their vehiclesin
accordance with the Nuisance Abatement Statute (Fourteenth Amendment - Count
Seven). Plaintiffs claim Defendant City Detroit has a custom, policy, and practice of
the aforementioned congtitutional violations and the City’ sfailureto train, supervise,
and discipline the individual defendant police officers caused the uncongtitutional
deprivations.

2. The discovery deadline in this case was on February 1, 2012, and the dispositive

motion deadlineis April 17, 2012.
3. Pursuant to FR Civ P 56, “... judgement sought shall be rendered forthwith if the

pleadings, depositions, answers to interrogatories, and admissons on file, together
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with the affidavits, if any, show that there isno genuine issue asto any material fact
and that the moving party is entitled to judgement as a matter of law”.

4. A plaintiff seeking to impose liability on amunicipality under § 1983 must identify an
underlying municipal policy or custom causing the alleged injury. Pembauer v
Cincinnati, 475 US 469 (1986). A municipality may beliableunder § 1983 only “when
execution of agovernment’s policy or custom, whether made by itslawmakersor by
those whose edicts may be said to fairly represent official policy, inflictsthe injury”.

Mondl v New Y ork Department of Social Services, 436 US 685; 98 SCt 2018; 56

LEd 611(1978). The policy or cussom must be the “ moving force’ behind the

congtitutional deprivation. City of Cantonv Harris, 489 US 378 (1989); Searcy v City

of Dayton, 38 F3d 282 (CA 6, 1994).

5. In this cause of action, it isundisputed the City of Detroit did not have a policy or
custom, promulgated by apolicymaker, which wasthe moving force behind Plaintiffs
alleged constitutional deprivation. Further, there is no evidence the City of Detroit
failled to properly train, supervise, or discipline defendantsor that such failure caused
Plaintiffs alleged constitutional deprivation. Therefore, the City of Detroitisentitled
to summary judgment as a matter of law.

6. Excessive force claims brought against law enforcement officials must be analyzed
under the * objective reasonableness’ standard of the Fourth Amendment. Graham v
Connor, 490 US 386; 109 SCt 1865; 104 LEd 2d 443 (1989); Pleasant v Zamieski,
895 F2d 272, 275 (CA 6, 1990). There is no evidence Defendant police officers
McWhorter, Brown, Cole, Potts, Singleton, Turner, Johnson, and Gray used

excessive force againg any of the Plaintiffs. Therefore, the officers are entitled to
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summary judgement as a matter of law regarding Plaintiffs excessve force clams
7. Police officers are entitled to qualified governmental immunity for discretionary
functions if their conduct does not violate clearly established satutory or
congtitutional rights of which areasonable person would have known. Pierson v Ray,

386 US 547, 87 SCt 1213; 18 L Ed 2d 288 (1967); Harlow v Fitzgerald, 457 US 800;

102 SCt 2727; 73 LEd 2d 396 (1982). The scope of qualified immunity isevaluated
using the same “objective reasonableness’ standard used for evaluating excessive

force claims under Graham and its progeny. Laudendager v City of Saline, 1998 US

Digt LEXIS 8130 (ED Mich, 1998).

8. Based ontheevidenceinthiscasg, it isundisputed the defendant officershad probable
cause to believe the Plaintiffs present at the Contemporary Arts Ingtitute of Detroit
(“CAID") on May 31, 2008, were knowingly loitering inaplace of illegal occupation
and their vehicles were used as a mode of transportation to enable the Plaintiffs to
contributeto such nuisance. TheCity of Detroit’ sDisorderly Conduct ordinance and
the State of Michigan’s Nuisance Abatement statute were congtitutionally applied in
searching, detaining, ticketing, and prosecuting Plaintiffs and seizing their vehicles.
It isundisputed, on May 31, 2008, the Contemporary Artsinstitute of Detroit did not
have aMichigan liquor license posted, was sdlling liquor to itsmembersin plain view
at the bar areanear the CAID entrance without having been granted aMichigan liquor
license, and was sdlling liquor in plain view after 2:00 am. in violation of Michigan
law. All Plaintiffs were present and observed these illegal activities of the
Contemporary Arts Institute of Detroit. Plaintiffs knew or should have known they

were present inaplaceof illegal occupation. Therefore, defendant police officershad
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probable causeto believe acrime had been committed and wasbeing committed. The
officers were legally allowed to detain and ticket the CAID Plaintiffsfor loitering in
aplaceof illegal occupation and seizetheir vehiclesin accordance with the Michigan

Nuisance Abatement Statute, MCL §600.3801, and Michiganv Bennis, 116 S Ct 994

(1994). Maintiffs cannot establish Defendant officers violated a clearly established
right or acted in an objectively unreasonable manner. Therefore, Defendant officers
McWhorter, Brown, Cole, Potts, Singleton, Turner, Johnson, and Gray are immune
from liability and entitled to summary judgement as a matter of law regarding
Paintiffs congtitutional claims.
WHEREFORE, Defendants City of Detroit, Gregory McWhorter, Michael Brown, Brandon
Cole, Anthony Potts, Kathy Singleton, CharlesTurner, Sheron Johnson, and Tyrone Gray respectfully
request that this honorable Court grant their Motion for Summary Judgement and enter summary
judgement dismissing Plaintiffs 81983 action against the aforementioned defendants as a matter of
law.
Respectfully Submitted,
CITY OF DETROIT LAW DEPARTMENT

S Jerry L. Ashford

JERRY L. ASHFORD (P-47402)
Attorney for Defendants
1650 Firgt National Building
Detroit, Michigan 48224

April 17, 2012 (313) 237-3989
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|SSUES PRESENTED

WHETHER CITY OF DETROIT IS ENTITLED TO JUDGEMENT AS A
MATTER OF LAW BECAUSE IT ISUNDISPUTED NO CITY OF DETROIT
POLICY OR CUSTOM, PROMULGATED BY A POLICYMAKER, WAS THE
MOVING FORCE BEHIND PLAINTIFFS ALLEGED CONSTITUTIONAL
DEPRIVATION?

WHETHERDEFENDANT CITY OFDETROIT ISENTITLED TOJUDGEMENT
ASA MATTER OF LAW BECAUSE THERE ISNO EVIDENCE THE CITY OF
DETROIT ACTED WITH DELIBERATE INDIFFERENCE IN FAILING TO
TRAIN, SUPERVISE, OR DISCIPLINE MCWHORTER, BROWN, COLE,
POTTS, SINGLETON. TURNER, JOHNSON, AND GRAY OR THAT SUCH
FAILURE CAUSED PLAINTIFFS ALLEGED CONSTITUTIONAL
DEPRIVATION?

WHETHER MCWHORTER, BROWN, COLE, POTTS, SINGLETON, TURNER,
JOHNSON, AND GRAY ARE ENTITLED TO JUDGMENT ASA MATTER OF
LAW BECAUSE IT IS UNDISPUTED THEY DID NOT USE EXCESSIVE
FORCE ?

WHETHER MCWHORTER, BROWN, COLE, POTTS, SINGLETON, TURNER,
JOHNSON, AND GRAY AREENTITLED TOJUDGEMENT ASA MATTER OF
LAW BECAUSE IT IS UNDISPUTED REASONABLE SUSPICION AND
PROBABLE CAUSE EXISTED TO SEARCH, DETAIN, TICKET, AND
PROSECUTE PLAINTIFFSAND SEIZE PLAINTIFFS VEHICLES?

WHETHER DEFENDANTS MCWHORTER, BROWN, COLE, POTTS,
SINGLETON, TURNER, JOHNSON, AND GRAY ARE ENTITLED TO
JUDGEMENT AS A MATTER OF LAW BECAUSE THEY ACTED IN A
OBJECTIVELY REASONABLEMANNERAND, THEREFORE, ARE IMMUNE
FROM LIABILITY?
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INTRODUCTION

Paintiffs are maintaining this cause of action claiming 42 USC § 1983 civil rights and
congtitutional violations arising out of the search of Plaintiffs, the detention/arrest and prosecution
of Plaintiffs for knowingly loitering in a place of illegal occupation contrary to the City of Detroit
Disorderly Conduct Ordinance, City of Detroit Code, 838-5-1. Further, Plaintiffsclaim denial of due
process regarding the seizure of their vehicles in accordance with the State of Michigan Nuisance
Abatement Statute, MCL 8600.3801. Although Plaintiffsclaim City of Detroit hasacustom, policy,
and practice of these congtitutional violations, Plaintiffs have failed to produce any evidence of any
City of Detroit uncongtitutional customs, policies, or practices, put into effect by a policymaker, that
were the moving force behind the alleged congtitutional deprivationsin Plaintiffs Complaint. Also,
there is no evidence that Defendants Gregory McWhorter, Brandon Cole, Anthony Potts, Michael
Brown, Kathy Singleton, Charlesturner, Sheron Johnson, or Tyrone Gray deprived Plaintiffsof their
cvil rights. It isundisputed the defendant officers had probable cause to search, detain, ticket, and
prosecute Plaintiffs and seize Plaintiffs vehicles. Therefore, defendant officers are shielded from
liability by qualified immunity and summary judgment and dismissal of this lawsuit is proper.

. STATEMENT OF FACTS

Prior to March 29, 2008, Lieutenant Vicki Y ost, the commanding officer of the Detroit Police
Department’ s Vice Enforcement Unit, received complaints of unlicensed and after hoursliquor sales
and narcotic activity at the Contemporary Arts Ingtitute of Detroit (hereinafter referred to as the
“CAID") located at 5141 Rosa Parks Boulevard, Detroit, Michigan (Exh 1, Anticipatory Search
Warrant #08001827; Exh 2, CAID photographs; Exh 3, Y ost dep., p. 41, lines 14-25, p. 42, lines
1-7, p. 49, lines 9-11; Exh 4, Buglo dep., p. 30, lines 10-16, p. 32, lines 14-25). Thisactivity was

occurring on thelast Friday of each month and carrying over into the early morning hoursof Saturday
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(Exh 1, p. 2). CAID referred to these events as “Funk Night” for “ membersonly” (Exh 5, CAID
Funk Night advertisements).

In response to the complaints, on March 29, 2008, Y ost and Detroit Police Sergeant Daniel
Buglo conducted a surveillance operation outside of the CAID (Exh 1, p. 2; Exh 6, Buglo DPD
Preliminary Complaint Record dated 3/29/08). At thelocation, the officersobserved alarge number
of parked vehicles and many young people entering the side door of the building, heard loud music
coming from insde the building, observed young white male and female CAID members concealing
and drinking intoxicants, and smelled a strong odor of marijauna coming from a fenced-in outside
patio areawhere several CAID memberswere gathered (Exh 1, p. 2; Exh 2; Exh 3, p. 31, lines 17-
25, p.32, line 1, p. 38, lines 3-10, p. 39, lines 16-18, p. 59, lines 18-25, p. 60, lines 1-12; Exh 4, p.
34-p. 38, lines 1-5).

On April 26, 2008, at 1:00 am., Y ost and Buglo conducted an undercover operation at the
CAID (Exh 1, p. 2; Exh 3, p. 32, line 11-21, p. 44, line 1, p. 45, lines 1-6; Exh 4, pp. 39-49; Exh
7, Buglo DPD Preliminary Complaint Record dated 4/26/08). The officers entered the CAID in
response to “blind pig” activity complaints (Exh 1, p. 2; Exh 7). Upon entry, both officers paid a
$5.00 cover charge and purchased the required one month membership for $3.00 from the doorman
and filled out amembership card asrequested by the doorman (Exh 1, p. 3; Exh 3, p. 52, lines 7-11;
Exh 7). CAID personnel entered the officers information into a laptop computer (Exh 1, p. 3).
Then the officers were allowed to enter into the location. 1d.

The officers approached the bar and observed member purchases of Budweiser Select beer
on tap and boxed winefor sale (Exh 1, p .3; Exh 4, p. 42, lines21-25, p. 43, lines1-12; Exh 7). Both

officers purchased a cup of beer for $3.00 from the bartender (Exh 1, p. 3; Exh 3, p. 52, lines 15-22;
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Exh 4, p. 44, lines 13-16; Exh 7). * The officers then mingled with the crowd of approximately 100
CAID members while a live band was playing (Exh 1, p. 3; Exh 7).

After several minutes, Y ost and Buglo walked out of the building into a fenced-in yard or
patioarea(Exh 1, p. 3; Exh 7). Buglo observed several CAID memberswith cansof beer and liquor
bottles(Exh 1, p. 3; Exh 7). Y ost and Bugl o also observed several members smoking what appeared
to be and smelled like marijauna (Exh 1, p. 3; Exh 3, p. 54, lines11-24; Exh 7). The officerssat at
a picnic table near a member named “Dan” and observed Dan take out a baggie of suspected
marijauna (Exh 1, p. 3; Exh 3, p. 54, lines 11-24; Exh 4, p. 46, lines8-17; Exh 7). Danrolled three
marijauna cigarettes, lit the cigarettes, and passed the cigarettes around to other members sitting
around the picnic table (Exh 1, p. 3; Exh 3, p. 54, lines 11-24; Exh 7).

At approximately 2:20 a.m., Buglo purchased another beer from the bar (Exh 1, p. 3; Exh
4, p. 48, lines17-25, p. 49, lines3-5; Exh 7). The officersdeparted the CAID at 2:30 am. asCAID
memberswerestandinginlineto enter the building and membersin vehicleswere continuingto arrive
inthe CAID parking lot (Exh 1, p. 3; Exh 4, p. 49, lines 11-14; Exh 7).

At somepoint after Y ost observed the CAID’sillegal activities, but beforethe May 31, 2008,
raid, Yost reached out, met with, and spoke to Aaron Timlin, the CAID operating manager
responsiblefor Funk Nightsregarding theillegal activitiesshe had observed (Exh 3, p. 91, lines5-25,
p.92, lines 1-9, 21-25, p. 93, lines 1-25, p. 94, lines 1-13, p. 98, lines 5-12). But Timlin rgjected
Y ost’ s enforcement counseling efforts. Id.

On May 24, 2008, Buglo conducted another surveillance operation outside the CAID in

1

Plaintiff Jason Leverette-Saunders had attended six or seven CAID Funk Nightsbeforethe May 31,
2008, Funk Night (Exh 8, Leverette-Saunders dep., p. 13, lines 1-5). He purchased alcohol and
witnessed alcohol sales by the cup inside the CAID. Id., p. 14, lines 4-23.
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furtherance of the Vice Enforcement investigation of blind pig activity (Exh 1, p. 3). Again, at the
location, Buglo observed a large number of parked vehicles and several young people entering the
building carrying cans of beer, heard loud music coming from inside the building, observed young
whitemaleand female CAID membersconcealing and drinkingintoxicants, and smelled astrong odor
of marijauna coming from an attached outside patio area where several CAID members were
gathered. |d.2.

OnMay 29, 2008, Buglo checked with the City of Detroit Consumer Affairs Department and
confirmed the CAID wasnot licensed to conduct businessinthe City of Detroit (Exh 1, p. 4). Buglo
also confirmed with the Michigan Liquor Control Commission that the CAID wasnot licensed to sl
liquor in the State of Michigan. Id.

Subsequently, onMay 29, 2008, Sergeant Daniel Buglo obtained asigned Anticipatory Search
Warrant for the Contemporary Arts Institute of Detroit. 1d. * The Warrant was approved by
Assigtant Wayne County Prosecutor Sarah Ann DeY oung and State of Michigan 36" District Court
Magistrate Steven Lockhart (Exh 1, pp.1-5; Exh 4, p. 65, lines 5-9).

TheWarrant allowed for the Vice Enforcement Unit to continuetheir investigation on May

30, 2008, and, upon making further observations of the operation of the CAID as a place of

2 Plaintiff Darlene Hellenberg admitted in her deposition testimony that during the
multiple times she had previoudy visited the CAID, she smelled marijauna (Exh 9, Hellenberg
dep,, p. 27, line 20-25, p. 28, lines 1-7).

3A search warrant labeled “Anticipatory” requires additional observations of illegal
activities cong stent with those outlined in the search warrant to be valid. In this case,
“Anticipatory” refersto additional observations of alcohol saleswithout aliquor license or sale
after 2:.00 am. (Exh 1, pp.1, 4, 5; Exh 3, p. 30, lines 23-25, p. 31, lines 1-4)
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illegal occupation®, authorized execution of the Warrant by the Detroit Police Department (Exh 1,
pp. 1,4,5). TheWarrant allowed Detroit Police officersto enter the premises, securethe premises,
detain the occupantsincluding Plaintiffslan Mobley, Paul Kaiser, Angie Wong, James Washington,
Nathaniel Price, Stephanie Hollander, Jason L everette-Saunders, Darlene Hellenberg, and Thomas
Mahler, takeenforcement action against the CAID members, and seize evidence or contraband during
the search (Exh 1, pp.1, 4).

On May 30, 2008, at approximately 10:45 p.m., Lieutenant Y ost and the Vice Enforcement
Unit conducted roll call and then began preparing for the undercover operation and, if necessary, raid
of the CAID ( Exh 10, May 30-31 Vice Enforcement Activity Log).

On May 31, 2008, at approximately 12:15 a.m., the Vice Unit arrived at the Tactical Mobile
Unit base to further prepare for the CAID operation ( Exh 3, p. 61, lines 14-17; Exh 10).

At approximately 1:45am. - 1:55a.m., Y ost and Buglo arrived at the CAID, inan undercover
capacity, to confirmtheillegal blind pig activity (Exh 3, p.55, line 25; p. 56, lines 1-10; Exh 10; Exh
11, DPD Crime Rpt #0805310096.1). Severa Plaintiffs such as Darlene Hellenberg, Stephanie
Hollander, lan Mobley, JamesWashington, and Jason L everette-Saunderswere aready in attendance
at the CAID when the officers arrived ( Exh 8, p. 18, line 25; p. 19, line 1; Exh 9, p. 17, lines 2-10;
Exh 12, Hollander dep., p. 18, lines 10-11; Exh 13, Mobley dep., p. 25, lines 16-19; Exh 14,
Washington dep., p. 20, lines16-22; Exh 15, Nathaniel Pricedep., p. 17, lines23-24). Other Plaintiffs
such as Thomas Mahler, Nathanid Price, Angie Wong and Paul Kaiser arrived after the Y ost and

Buglo, at approximately 2:00 am. (Exh 16, Mahler dep., p. 18, lines 11-14; Exh 17, Kaiser dep., p.

“The “illegal occupation” at issue in thislawsuit isthe CAID, an unlicensed establishment
serving liquor without a Michigan liquor license or an establishment, whether licensed or not,
serving liquor after legal hours (2:00 am.), contrary to Michigan law. Such establishment is
commonly referred to asa “blind pig” (Exh 3, p. 51, lines 3-19; Exh 4, p. 29, lines 14-21; Exh 6;
Exh 7).
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33, lines6-7) After Paul Kaiser and Angie Wong entered the CAID, Paul’s brother, Mark Kaiser,
purchased three beers ( Exh 17, p. 28, lines 14-21, p. 32, lines2-11; Exh 18, Wong dep., p. 26, lines
8-14, lines 24-25, p. 27, line 1). Paintiffs Angie Wong, Darlene Hellenberg, Jason Leverette-
Saunders, Stephanie Hollander, ThomasMahler, and Nathaniel Price had been present at prior CAID
Funk Nights (Exh 8, p. 11, lines20-24; Exh 9, p. 11, line 25, p. 12, lines 1-9, p. 27, lines 20-24; Exh
15, p. 10, lines 12-25; Exh 16, p. 7, lines 1-16; Exh 18, p. 20, lines 8-13; Exh 19, Wanda L everette
dep,, p. 11, lines 7-17, p. 13, lines 1-5).

To enter the CAID on May 31, 2008, the doorman required Y ost and Buglo to pay a $5.00
cover charge and a $3.00 monthly membership (Exh 11). After Y ost and Buglo entered the CAID,
they stood by the bar, smelled a strong ordor of marijauna, and observed alcohol was being sold to
members, before and after 2:00 a.m., in the absence of a State of Michigan Liquor License (Exh 3,
p. 57, lines 3-25; p. 58, lines 1-25; p. 59, lines 1-17; p. 63, lines 20-25; p. 64, lines 1-3; p. 69, lines 7-
13; Exh 4, p. 57, lines 7-17; p. 58, lines 9-23; p. 59, lines 24-25; p. 60, lines 1-3; Exh 8, p. 26, lines
6-25; p. 27, lines 1-25; p. 28, lines 1-6; Exh 11; Exh 12, p. 19, line 25, p. 20; line 1-2; Exh 16, p. 20,
lines 23-25; p. 21, lines 14-23; p.24, lines 8-18; Exh 17, p. 28, lines 14-25; p. 29, lines 1-6 Exh 18,
p. 26, lines8-14, lines24-25, p. 27, line1). According to Defendant Brandon Cole, therewasa sign
displaying an alcoholic beverage price list at the bar (Exh 20, Cole dep., p. 51, lines 1-4).

At approximately 2:10 a.m., Y ost made the decision and advised approximately 40 assembled
police officers positioned outside the building to execute the Warrant (Exh 3, p.68, lines 3-7, p. 81,
lines 5-25, p. 82, lines 1-6). The assembled police units included two Narcotics crews (entry)
including Defendant Kathy Singleton, Tactical Mobile Crews (crowd control/perimeter
security/processing) including Defendants Gregory McWhorter, Anthony Potts, Michad Brown, and

Brandon Cole, and the remaining six members of the Vice Enforcement Unit (perimeter
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security/processing) including Defendants Tyrone Gray, Sheron Johnson, and Charles Turner (Exh
3, p. 74, lines9-16; Exh 10; Exh 11; Exh 21, DPD Crime Rpt #0805310096.3; Exh 22, McWhorter
dep., p. 24, lines 17-25; Exh 23, Potts dep., p. 38, lines 16-18). The small Narcotics entry team
entered the CAID building at approximatedy 2:20 am., followed immediately by many Tactical
Mobhile officers, and the small number of remaining Vice Enforcement Unit officers (Exh 10).
Several Tactical Mobile officers also took security positions around the perimeter of the building.

Although Officer Kathy Singleton assisted as a member of a Narcotics crew, she does not
recall the particulars of the entry into the CAID location (Exh 24, Singleton dep., p. 29, lines23-25,
p. 30, lines 1-25, p. 31, lines 1-13). When Sergeant Gregory McWhorter arrived at the CAID, he
initially stayed outside the building to supervise and manage his Tactical Mobile crew members
conducting perimeter security and subsequently went ingdethe CAID doorway to check on hiscrew
members responsible for securing the doorway area (Exh 22, p. 49, lines 9-25, p. 50, line 1).
Sergeant Anthony Potts entered the CAID after the Narcoticsentry team and supervised hisTactical
M obile crew members segregating the male membersfrom the female members (Exh 23, p. 69, lines
6-11). Officer Brandon Cole merely entered the building a couple of minutes behind the Narcotics
crew, did a quick sweep of theinterior of the building, and then exited the building and maintained
a perimeter security post outside the building (Exh 20, p. 50, lines 5-6, 17-25).

Officer Tyrone Gray entered the CAID with the entry team and was responsible for clearing
the various parts of the building of any danger to the entering police officers and subsequently
monitoring the CAID members (Exh 25, Gray dep., p. 42, lines 22-25, p. 43, lines 1-4). After the
location wassecured by theentry teamand Tactical Mobileunits, Sergeant CharlesTurner supervised
the seizure of evidencefrom the CAID and supervised the prisoner processing table (Exh 26, Turner

dep., p. 42, lines 1-2). Officer Sheron Johnson assisted in securing the female CAID members by
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searching them and, subsequently, worked at the prisoner processing table (Exh 27, Johnson dep.,
p. 52, lines 22-24; p. 55, lines 18-25, p. 56, lines 1-17).

During the execution of the Warrant, 134 people were detained including Plaintiffs lan
Mobley, Paul Kaiser, Angie Wong, James Washington, Nathaniel or Jerome Price, Stephanie
Hollander, Jason L everette-Saunders, Darlene Hellenberg, and ThomasMahler ( Exh 10; Exh 11).
Most, if not all, of the detained individual swere issued misdemeanor citationsand released inlieu of
arrest (Exh 10; Exh 11). Four individuals were cited for “Engaging in an lllegal Occupation” or
operating a blind pig in violation of Section 38-5-1 of the Detroit City Code (Exh 10; Exh 11).
Theseoperatorswere Joseph Timlin(doorman and host), Christopher Shoemaker (doorman), Jennifer
Schraeder (bartender), and Brandon Walley (houseman) (Exh 10; Exh 11). The remaining
occupants were cited for “loiter in aplace of illegal occupation” or loitering in a blind pig, contrary
to Section 38-5-1 of the Detroit City Code® (Exh 10; Exh 11). Plaintiffslan Mobley, Paul Kaiser,
Angie Wong, James Washington, Nathaniel Price, Stephanie Hollander, Jason L everette-Saunders,
Darlene Hellenberg, and Thomas Mahler were cited for loitering in ablind pig (Exh 10; Exh 11).

The officers present did not complete any use of force reports and occupants did not report
make any administrative complaints to the Detroit Police Department or any governmental entity
prior to suit.

During the criminal proceedings, the operators of the CAID entered guilty pleas. Just before
thetrial date, al citations against the remaining occupants were dismissed without prejudice by the

City of Detroit prosecutor based on insufficient evidence of proof beyond areasonable doubt for the

® 93% of the occupants were non-residents of the City of Detroit (Exh 10; Exh 11).
Nearly half or approximately 48% of the patrons were under 21 years of age according to the
identification presented to police officers (Exh 10; Exh 11). At least two of the patrons were
minors indicating there was no legal drinking age or adult age restrictions for membership
or admission (Exh 3, p. 77, lines 3-7; Exh 10; Exh 11).
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offense alleged (Exh 28, Mahler misdemeanor ordinance violation ticket).

During the execution of the Warrant, Detroit Police officers seized 44 vehicles under the
Michigan Nuisance Abatement Statute including vehicles owned by Plaintiffs Kimberly Mobley,
Jerome Price, Wanda L everette-Saunders, and Laura Mahler (Exh 10; Exh 21). According to the
Warrant Return, the officers al so seized large amounts of beer and wine, and United States currency
as proceeds from the unlawful activity (Exh 1, Return To Search Warrant; Exh 29, DPD Crime Rpt
#0805310096.2).

The Wayne County Prosecutors Office handled the civil nuisance abatement actions and
ultimately returned the vehiclesto the Plaintiff vehicle owners with the exception of Plaintiff Jerome
Price (Exh 30, Wayne County Prosecutor Release of Vehicle form). Although Plaintiff Jerome
Price svehiclewasstolenfromthetow yard, hefiled aclaim and received amonetary settlement from
the towing company (Exh 31, Jerome Pricedep., p. 27, linesl2-16). PlaintiffsLauraMahler, Wanda
Leverette, AngieWong, DarleneHellenberg, Jerome Price paidfeesranging from $400.00 - $1200.00
for the return of their vehicles, Plaintiff Kimberly Maobley did not pay a fee for the return of her
vehicle.

1. ARGUMENT

Summary Judgement is proper “if the pleadings, depositions, answersto interrogatories, and
admissons on file, together with the affidavits, if any, show that there is no genuine issue asto any
material fact and that the moving party isentitled to judgement asamatter of law”. FR Civ P 56 (¢).
The plain language of Rule 56(c) mandates entry of summary judgement, after adequate time for
discovery and upon motion, againg a party who fails to make a showing sufficient to establish the
existence of an dement essential to that party’ s case, and on which that party will bear the burden of

proof. Celotex Corp v Caltrett, 477 US 317, 322; 106 SCt 2548; 91 LEd 2d 265 (1986). The
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respondent cannot rely on the hope that the trier of fact will disbelieve the movant’s denial of a
disputed fact, but must “present affirmative evidencein order to defeat a properly supported motion

for summary judgement”. Street v J.C. Bradford & Co., 886 F2d 1472, 1479-80 (CA 6, 1989).

A. CITY OF DETROIT ISENTITLED TO JUDGEMENT ASA MATTER OF
LAW BECAUSE IT ISUNDISPUTED NO CITY OF DETROIT POLICY OR
CUSTOM, PROMULGATED BY A POLICYMAKER, WASTHE MOVING
FORCE BEHIND PLAINTIFFS ALLEGED INJURY

A plaintiff seeking to impose liability on a municipality under 8 1983 must identify an

underlying municipal policy or custom causing the alleged injury. Pembauer v Cincinnati, 475 US

469 (1986). Plaintiff must show awritten policy which isunconstitutional onitsface or establish the
existence of a de facto uncongtitutional policy which is “deliberately indifferent to the rights of

others’. Farmer v Brennan, 114 SCt 1970 (1994)(objectivetest to determinedeliberateindifference);

Patterson v Cleveland, 173 F3d 429 (CA 6, 1999)(stringent standard for liability that governmental

entity disregarded a “known or obviousrisk™); County of Sacremento v Lewis, 523 US 833; 118 S

Ct 1708; 140 L Ed 2d 1043 (1998)(policy must be so “patently egregious as to shock the

conscience”); accord Klinev City of Traverse City, 1999 US Dist Lexis4655 (WD Mich, March 18,
1999). A municipality may beliable under § 1983 only when execution of a government’s policy
or custom, whether made by its lawmakers and their edicts, may be said to fairly represent officia

policy and inflictsthe injury. Monell v New York Department of Social Services, 436 US 685; 98

SCt 2018; 56 LEd 611(1978); Webster v Houston, 735 F2d 838 (5 CA, 1984). Thepolicy or custom

must be the “ moving force’ behind the constitutional deprivation. City of Canton v Harris, 489 US

378 (1989); Searcy v City of Dayton, 38 F3d 282 (CA 6, 1994).

Paintiffscannot produceany City of Detroit policy or custom which authorizesor encourages
excess veforceor detention and prosecution without reasonabl e suspicion or probable cause. Brewer

v Perrin, 132 Mich App 520, 527; 349 NW2d 198 (1984)(fal searrest/imprisonment); Wilsonv Y ono,
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65 Mich App 441, 443; 237 NW2d 494 (1975)(malicious prosecution). Plaintiffsalso cannot show
evidence of any custom or policy which authorizes the seizure of vehicles under the Michigan
Nuisance Abatement Statute where City employeeslack probable causeto believethe vehicleswere
used as a mode of transportation or otherwise to contribute to a nuisance. In fact, in this case, the
valid Anticipatory Search Warrant authorized the seizure of the vehicles (Exh 1, pp. 1, 4, 5).

There is no persistent, widespread, unconstitutional policy or custom in this case and no
evidence of deliberate indifference. Lieutenant Vicki Yost took full responshility for the law
enforcement action and decision-making at the CAID astheraid commander. Theraid wasconducted
based upon her personal observationsand at her direction based on probable causeto believeacrime
was being committed (Exh 1, pp. 2-5; Exh 3, p.68, lines3-7, p. 81, lines5-25, p. 82, lines1-6). Even
if an uncongtitutional policy or custom did exist, Plaintiff cannot show that a policy maker such as
the City of Detroit Police Chief, Mayor, or City Council members, implemented the policy or
custom or that is was a persistent widespread policy throughout the Detroit Police Department.
Yost, a police lieutenant of a small unit of 6-8 Vice Enforcement Unit police officers within the
Narcotics Divison of the Detroit Police Department, iscertainly not apolicymaker and had no effect
onany policy or practicethroughout the Detroit Police Department. Further, Plaintiff cannot show
that such a policy, implemented by a policymaker, was the moving force behind the officers' alleged
illegal acts on May 31, 2008, at the CAID. Based on the discovery conducted in this casg, it is
undisputed that any alleged illegal acts were not done in accordance with a City of Detroit custom
or policy.

Moreover, assuming the officersengaged inillegal conduct, Plaintiffshave not uncovered any
evidence that the City of Detroit, with deliberate indifference, failed to train, supervise, or discipline

the defendant officersand that such failurewasthe cause of the alleged unconstitutional deprivations.
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Therefore, the City of Detroit is entitled to summary judgement as a matter of law pursuant to FR
Civ P56 and Counts 6 and 7 of Plaintiffs First Amended Complaint must be dismissed.
B. DEFENDANTS MCWHORTER, BROWN, POTTS, COLE, SINGLETON,
TURNER, JOHNSON, AND GRAY ARE ENTITLED TO JUDGEMENT AS
AMATTER OF LAW BECAUSE IT ISUNDISPUTED THEY DID NOT USE
ANY FORCE AGAINST ANY PLAINTIFFS.
Contrary to the allegations in Plaintiffs Complaint, there is no evidence defendant police

officers - McWhorter, Brown, Potts, Cole, Singleton, Turner, Johnson, or Gray - used excessive

force againgt any Plaintiff. See Rizzo v Goode, 423 US 362 (1976)(Plaintiff must verify some

personal wrongdoing on part of individual defendant). Certain Plaintiffs- including Paul Kaiser and
James Washington - claim excessve force was used againgt them in the fenced-in outdoor patio area
of the CAID. But thereisno evidence McWhorter, Cole, Brown, Potts, Singleton, Turner, Johnson,
or Gray ever entered the outdoor area where and when these alleged acts were committed by
unidentified officers. Officer Kathy Singleton assisted asamember of aNarcotics entry crew (Exh
24, Singleton dep., p. 29, lines23-25, p. 30, lines 1-25, p. 31, lines 1-13). When Sergeant Gregory
McWhorter arrived at the CAID, heinitialy stayed outside the building to supervise and manage his
Tactical Mobilecrew membersconducting perimeter security and subsequently went insdethe CAID
doorway to check on his crew members responsible for securing the doorway area (Exh 22, p. 49,
lines 9-25, p. 50, line1). Sergeant Anthony Potts entered the CAID after the Narcotics entry team
and supervised his Tactical Mobile crew members segregating the male members from the female
members (Exh 23, p. 69, lines6-11). Officer Brandon Cole merely entered the building a couple
of minutes behind the Narcotics crew, did a quick sweep of the interior of the building, and then
exited the building and maintained a perimeter security post outsidethe building (Exh 20, p. 50, lines
5-6, 17-25).

Officer Tyrone Gray entered the CAID with the entry team and was responsible for clearing
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the various parts of the building of any danger to the entering police officers and subsequently
monitoring the CAID members (Exh 25, Gray dep., p. 42, lines 22-25, p. 43, lines 1-4). After the
location was secured by the entry team and Tactical Mobile units, Sergeant Charles Turner
supervised the seizure of evidencefromthe CAID and supervised the prisoner processing table (Exh
26, Turner dep., p. 42, lines 1-2). Officer Sheron Johnson assisted in securing the female CAID
members by searching them and, subsequently, worked at the prisoner processing table (Exh 27,
Johnson dep., p. 52, lines 22-24; p. 55, lines18-25, p. 56, lines1-17). Plaintiffsdo not referencethe
respectivedefendant officersintheir depositiontestimony and makeno allegationsof excessiveforce
against McWhorter, Cole, Brown, Potts, Singleton, Turner, Johnson, or Gray. Therefore, summary
judgment is proper regarding Plaintiffs excessve force claims and Count 2 of Plaintiffs First
Amended Complaint must be dismissed against the officers.
C. DEFENDANTS MCWHORTER, COLE, BROWN, POTTS, SINGLETON,
TURNER, JOHNSON, AND GRAY ARE ENTITLED TO JUDGEMENT AS
AMATTER OF LAW BECAUSE IT ISUNDISPUTED PROBABLE CAUSE
EXISTED FOR PLAINTIFFS DETENTION, PROSECUTION, AND
NUISANCE ABATEMENT AND THE OFFICERS ARE SHIELDED FROM
LIABILITY BY QUALIFIED GOVERNMENTAL IMMUNITY.

Contrary to theallegationsin PlaintiffS Complaint, it isundisputed the Detroit police officers
had reasonabl e suspicion and probable cause to search, detain, ticket, and prosecute Plaintiffs. See
Tery v Ohio, 392US1, 20, n.16; 88 S Ct 1868; 20 L Ed 2d 889 (1968)(“reasonable suspicion” that
criminal activity isafoot required for lawful seizure). Probable causeto arrest and prosecute isbased
on the facts and circumstances within the officer’ sknowl edge that are sufficient to warrant a prudent

person in believing that the suspect has committed, is committing, or isabout to commit an offense.

Crissv City of Kent, 867 F2d 259, 262 (CA 6, 1988); accord People v Champion, 452 Mich 92; 549

NwW2d 849, 860 (1996). It is undisputed the CAID Plaintiffs were loitering in an unlicensed

establishment (Exh 1, p. 4) . The establishment was unlawfully selling liquor to its members before
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and after 2:00 am. (Exh 1; Exh 3, p. 57, lines 3-25; p. 58, lines 1-25; p. 59, lines 1-17; p. 63, lines
20-25; p. 64, lines1-3; p. 69, lines 7-13; Exh 4, p. 57, lines 7-17; p. 58, lines9-23; p. 59, lines 24-25;
p. 60, lines 1-3; Exh 8, p. 26, lines 6-25; p. 27, lines 1-25; p. 28, lines 1-6; Exh 11; Exh 12, p. 19,
line 25, p. 20; line 1-2; Exh 16, p. 20, lines 23-25; p. 21, lines 14-23; p.24, lines 8-18; Exh 17, p.
28, lines 14-25; p. 29, lines 1-6 Exh 18, p. 26, lines 8-14, lines 24-25, p. 27, line 1; Exh 20, Cole
dep., p. 51, lines 1-4). The defendant police officersrelied on the information provided to them by
Y ost and Buglo and the information contained in the Anticipatory Search Warrant as a basis for
probablecause. McWhorter, Cole, Brown, Potts, Singleton, Turner, Johnson, and Gray wereentitled
torely onthe Y ost and Buglo hearsay and first hand observation isnot required. U.S. v Helton, 314
F3d 812 (CA 6, 2003); U.S. v Graham, 275 F3d 490 (CA 6, 2001); U.S. v Smith, 510 F3d 641 (CA
6, 2007). Policeofficersarepresumptively reliable, and sel f-authenti cating detail sestablishreliability.

People v Ulman, 244 Mich App 500; 625 NW2d 429 (2001). Thereis a presumption an affidavit

supporting a search warrant isvalid. People v Martin, 271 Mich App 280; 721 NwW2d 815 (2006).

Erroneous statements constituting mere negligence or innocent mistake are insufficient to void a
warrant. U.S. v Degado, 121 F Supp 2d 631 (ED Mich, 2000). Therefore, the officershad probable
cause to detain and prosecute Plaintiffs for loitering in the blind pig.

The Anticipatory Search Warrant authorized Detroit Police officers to seize evidence or
contraband during the search (Exh 1, pp.1, 4). Further, the patdown and inventory searches of the
Paintiffs were lawful because they were either conducted for officer safety or incident to arrest
depending on the situation of the Plaintiff at issue. Terry, 392 US at 21-22 (limited patdown search

allowed for officer safety); United States v McCray, 102 F3d 239 (CA 6, 1996)(inventory search

incident to arrest is an exception to the warrant request and inherently “reasonable’). Thereisno

bright-line test for determining when an investigatory stop crosses the line and becomes an arrest.
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United States v Lopez-Arias, 344 F 3d 623, 627-28 (CA 6, 2003). The analysisis a fact-sendtive

inquiry, depending on thetotality of the circumstances. 1d. A court isto consider avariety of factors:
(1) transportation of the detainee to another location; (2) significant restraints on freedom of
movement involving physical confinement or other coercion; (3) use of weaponsor bodily force; and

(4) issuance of Mirandawarnings. 1d., citing United States v Richardson, 949 F2d 851, 857 (CA 6,

1991); United States v. Montgomery, 377 F3d 582, 588 (CA 6, 2004)(holding that the reading of

Miranda warnings is evidence of an arrest). No single factor is dispositive. 1d.

Thereis no evidence McWhorter, Potts, Cole, Brown, Singleton, or Gray took any action
regarding the vehicle seizures. Regarding Johnson and Turner, based on the admissions of the
Paintiffsingde the building that the vehicleswere used as their mode of transportation, the officers
had probabl e cause to believe the vehicles had been knowingly used as a mode of transportation to
contribute to the nuisance of unlicensed and after hours liquor sales at the CAID. Therefore, the
officers were authorized to abate the nuisance as a deterrent measure under the Michigan Nuisance

Abatement Statute, MCL 8600.3801, and Michigan v Bennis, 116 S Ct 994 (1994). See Ross v

Duggan, 402 F3d 575 (CA 6, 2004)(vehicles allowed to be seized even if illegal conduct occurred
outside vehicles).

Based on the aforementioned factsjustifying probable cause, the City of Detroit’ sDisorderly
Conduct Statute and State of Michigan's Nuisance Abatement Statute were lawfully applied in this
case. Therewas no innocent conduct on the part of the CAID Plaintiffswho knew or should have
known they were loitering in an establishment where liquor was being sold in plain view, without a
Michigan liquor license, and unlawfully after 2:00 am. The Plaintiffs knew they were contributing
to anuisanceand had every opportunity to leavethelocation beforetheraid officersarrived. Several

PlaintiffssuchasDarleneHed lenberg, StephanieHollander, lan M obley, JamesWashington, and Jason
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L everette-Saunders were in attendance at the CAID well before Buglo and Y ost arrived ( Exh 8, p.
18, line 25; p. 19, line 1; Exh 9, p. 17, lines 2-10; Exh 12, Hollander dep., p. 18, lines 10-11; Exh
13, Mobley dep., p. 25, lines16-19; Exh 14, Washington dep., p. 20, lines 16-22; Exh 15, Nathanid
Pricedep., p. 17, lines23-24). Other PlaintiffssuchasThomasMahler, Nathanid Price, AngieWong
and Paul Kaiser arrived shortly after Y ost and Buglo, at approximately 2:00 am. (Exh 16, Mahler
dep., p. 18, lines 11-14; Exh 17, Kaiser dep., p. 33, lines 6-7) After Paul Kaiser and Angie Wong
entered the CAID, Paul’ s brother, Mark Kaiser, purchased three beers ( Exh 17, p. 28, lines 14-21,
p. 32, lines 2-11; Exh 18, Wong dep., p. 26, lines 8-14, lines 24-25, p. 27, line 1). Paintiffs Angie
Wong, Darlene Hellenberg, Jason L everette-Saunders, Stephanie Hollander, Thomas Mahler, and
Nathanid Price had been present at prior CAID Funk Nightsand had intimate knowl edge of the party
operationsand illegal activities of the CAID (Exh 8, p. 11, lines20-24; Exh 9, p. 11, line 25, p. 12,
lines1-9, p. 27, lines20-24; Exh 15, p. 10, lines 12-25; Exh 16, p. 7, lines 1-16; Exh 18, p. 20, lines
8-13; Exh 19, Wanda Leverette dep., p. 11, lines 7-17, p. 13, lines 1-5). The nuisance existed and
Paintiffs admitted that they had used the vehicles as transportation to attend the CAID event and
contribute to the nuisance. As college and college graduates or highly educated citizens in our
society, certainly Plaintiffswere provided with fair notice by the City of Detroit Disorderly Conduct
ordinance and State of Michigan Nuisance Abatement Statute that such blind pig activity was
unlawful.

Police officers are entitled to qualified governmental immunity for discretionary functionsif
their conduct does not violate clearly established statutory or constitutional rights of which a
reasonable person would have known. Pierson v Ray, 386 US 547; 87 SCt 1213; 18 LEd 2d 288

(1967). Harlow v Fitzgerald, 457 US 800; 102 SCt 2727; 73 LEd 2d 396 (1982). The scope of

qualified immunity is evaluated usng the same “objective reasonableness’ standard used for
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evaluating excessiveforce clamsunder Graham and itsprogeny. Laudend ager v City of Saline, 1998

USDist LEX1S8130 (ED Mich, 1998). It isundisputed McWhorter, Cole, Brown, Potts, Singleton,
Turner, Johnson, and Gray were authorized by the Anticipatory Search Warrant and had reasonable
suspicion and probable cause to search. detain, ticket, and prosecute Plaintiffsand to seize Plaintiffs
vehicles. Therefore, theindividual officersareimmune and summary judgment is proper concerning
the officers searchesof Plaintiffs, Plaintiffs detention, ticketing, and prosecution, and the Officers
vehiclesaizurs. Accordingly, Counts1, 3,4, 5, 6, and 7 of Plaintiffs First Amended Complaint must

be dismissed.
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V. CONCLUSION

Based on the foregoing, Defendants City of Detroit, Gregory McWhorter, Michagl Brown,
Brandon Cole, Anthony Potts, Kathy Singleton, Charles Turner, Sheron Johnson, and Tyrone Gray
are entitled to judgment as a matter of law and this Court should dismiss this § 1983 action.

Respectfully submitted,
CITY OF DETROIT LAW DEPARTMENT

S Jerry L. Ashford

JERRY L. ASHFORD (P-47402)
Attorney for Defendants
1650 Firgt National Building
Detroit, M1 48226
(313) 237-3089
ashfj @detroitmi.gov

Dated: April 17, 2012
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S Jerry L. Ashford (P-47402)
City of Detroit Law Department
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