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CORPORATE DISCLOSURE STATEMENT
Appellees are not subsidiaries or affiliates of paplicly owned
corporation, and they know of no publicly ownedpmation, not a party to this

appeal, that has a financial interest in its outeom
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STATEMENT IN SUPPORT OF ORAL ARGUMENT
Plaintiffs-Appellees concur in Defendants-Appel&mequest for oral
argument. This is a case with significant pubiiterest. Plaintiffs allege multiple

violations of their Fourth Amendment rights as suteof a widespread police
practice of detaining, searching, and charging éeno people with “loitering in a
place of illegal occupation,” and seizing their orotehicles for forfeiture under
Michigan’s “nuisance abatement” statute, all withimglividualized probable
cause. Defendants assert that these practicest doofate the Constitution. The
record in this case is voluminous. For all thessesons, this Court’s decisional

process will be significantly aided by oral argurnen
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STATEMENT OF THE ISSUES

Should the District Court’s denial of summary judgrhon qualified
iImmunity grounds be affirmed because (1) Defendamtssted Plaintiffs
for “loitering in a place of illegal occupation” thiout individualized
probable cause that Plaintiffs knew the facts thade the place illegal,
and (2) the Fourth Amendment requirement of indigidzed probable
cause was clearly established?

Defendants-Appellants answer “No.”

Plaintiffs-Appellees answer “Yes.”

Should the District Court’s denial of summary judgrhon qualified
immunity grounds be affirmed because (1) Defendfisis-searched
Plaintiffs and made them empty their pockets withodividualized
probable cause for an arrest and without individedl reasonable
suspicion that they were armed and dangerous,2Zrtd Fourth
Amendment requirements of individualized probalalese and
reasonable suspicion were clearly established?

Defendants-Appellants answer “No.”

Plaintiffs-Appellees answer “Yes.”

Should the District Court’s denial of summary judgrhon qualified
iImmunity grounds be affirmed because (1) Defendsaitzed Plaintiffs’
cars for forfeiture under Michigan’s “nuisance aaént” statute without
individualized probable cause for the underlyinighanal offense and
without individualized probable cause that Plafsti€ars were used for
an unlawful act enumerated by the nuisance abatdme&nand (2) the
Fourth Amendment requirements of individualizedjaidgle cause were
clearly established?

Defendants-Appellants answer “No.”

Plaintiffs-Appellees answer “Yes.”
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STATEMENT OF THE CASE

The Fourth Amendment embodies several fundamentadiples that
distinguish our free society from a police stafne is that before an individual is
detained and charged with a crime, an officer rhase probable cause that the
individual is committing or has committed a crimio#fense. Another is that the
government may not seize private property for itufe without probable cause
that it was used unlawfully. Plaintiffs broughistfeawsuit to preserve and protect
these constitutional guarantees.

This case arises from a police raid conducted hemdants at the
Contemporary Art Institute of Detroit (“CAID”) on &Y 31, 2008. On the last
Friday of each month, the CAID hosted a populabliply advertised late-night
fundraiser known as “Funk Night,” where people wigre interested in the local
arts and music scene (mostly young people in thwnties) visited the CAID,
became members or supporters of the organizaistenéd to music, danced, and
socialized. Unfortunately, the CAID was hosting tvent without the license
that was allegedly required under state law dubddact that alcohol was being
served. Based upon probable cause that the CAEXwe a “blind pig”and a

nuisance under state law, police obtained a watocesgarch the CAID.

L A “blind pig” is a regional Prohibition-Era termifa “speakeasy,” an
establishment that sells and serves alcoholic lagesrillegally. (Appellants’ Br.
at 8, citing R. 115, Opinion & Order, Pg ID #347843.)
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Unlike the CAID personnel who organized Funk Nighg CAID patrons
who attended the event had no reason to knowheaCAID was unlicensed or
was otherwise operating unlawfully. They were éfi@re shocked and terrified
when, in the middle of a Funk Night event, the skeavarrant was executed by
dozens of police officers who stormed into the CA¥lth their weapons drawn in
a commando-style display of overwhelming force.

The events that followed led to this lawsuit. Daesphere being no
indication that the 130 patrons innocently attegdtank Night knew that the
CAID was unlicensed or knew that Funk Night waamy other way unlawful, the
police searched every single person inside the CAdained them there for up to
three hours, and charged them with the crime oféftimg in a place of illegal
occupation”—merely for being present. Then, thkceademanded to know who
had driven a car to the CAID that night and parketside or nearby. And despite
there being no indication that any of those cacsbbeen used for any unlawful act,
the police impounded every single one of themMtbial, for forfeiture
proceedings under Michigan’s “nuisance abatement’. |

Plaintiffs are eight of the patrons who were attegdrunk Night when the
raid occurred and four people who were not presehbwned cars that were
seized. Plaintiffs do not challenge the legal $&i obtaining a warrant to search

the CAID premises; they assume, for the purpogskisfcase, that the CAID
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should have had a liquor license and was in thatesa “nuisance” under state
law. Rather, they challenge as clearly unreasenatdler the Fourth Amendment
the search and prolonged seizure of their persmri$oitering in a place of illegal
occupation” merely because they were present &EA&iB®, and the seizure of their
cars under the “nuisance abatement” statute mbealguse they were driven there.
Plaintiffs’ amended complaint asserts violationshafir Fourth and
Fourteenth Amendment rights arising from this faidt the close of discovery,
the parties filed cross-motions for summary judgmdtaintiffs sought summary
judgment as to liability against the City of Detronly> The District Court
granted Plaintiffs’ motion in part, finding beyoady dispute of fact that
Defendants violated Plaintiffs’ Fourth Amendmegihtis, and that the violations
were caused by the City’s custom or policy durifigdopigs raids of detaining and
searching every patron and seizing every patraar$ased on their mere presence
at a location where alcohol was being unlawfullid$oFor the same reasons, the
District Court denied in part the City of Detroitisotion for summary judgment.
These summary judgment rulings pertaining to thieility of the City of Detroit

are not before the Court on this interlocutory abpe

?R. 21, Pls.’ 1st Am. Compl. (Sept. 8, 2010).
*R. 81, PIs.” Mot. for Summ. J., Pg ID #1283-1330.

*R. 115, Opinion & Order, Pg ID #3475-3502.
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The individual police officer Defendants (hereaftefierred to as
“‘Defendants”) also sought summary judgment, raisinegdefense of qualified
immunity.> The District Court denied Defendants’ motiongant, finding that,
under clearly established law, Defendants’ searahdsseizures of Plaintiffs’
persons and cars based on their mere presence @GAID violated Plaintiffs’
Fourth Amendment rights.This case is now before the Court on Defendants’
interlocutory appeal from the order denying themmsiary judgment on qualified
immunity grounds.

On appeal, Defendants do not argue that the Féuméndment allowed
them to detain Plaintiffs or seize their cars basetheir “mere presence” at the
CAID. Defendants do not even argue that they atéexd to qualified immunity
for believing that detaining Plaintiffs or seizitigeir cars based on their mere
presence was reasonable. Instead, Defendants &laeiffs’ premise that they
could not be detained, and their cars could natip®unded, absent probable
cause that Plaintiffs knew or should have known tia CAID was selling alcohol
unlawfully. Defendants simply argue that under‘tiogality of the

circumstances,” it was reasonable for them to Beltbat Plaintiffs actually knew

°R. 84, Defs. City of Detroit et al.’s Mot. for SumJ., Pg ID #1791-1818;
R. 85, Defs. Yost/Buglo’'s Am. Mot. for Summ. J., Bg#2277-2297.

®R. 115, Opinion & Order, Pg ID #3485-3497.
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or should have known that the CAID was selling hidaunlawfully” But in their
attempt to recast their conduct with a gloss ofoeableness, Defendants distort
the facts in the record below, rely on informatibay learned long after the
incident, and ask this Court to condone bizarrergrices that are the very
antithesis of “reasonable.”

Ever since the Supreme Court’s landmark rulinylbarra v. lllinois 444
U.S. 85 (1979), it has been clearly establishetitbieaFourth Amendment requires
individualizedprobable cause. A person cannot be arrestechortssl, and
property cannot be seized, based on mere propyngudthers who are
independently suspected of criminal activitd. Because Plaintiffs were searched
and detained, and their cars seized for forfeitb@sed on their mere presence at
the CAID, and because no reasonable officer coald hhought that there was
individualized probable cause to search and dé&timtiffs and seize their cars,
Defendants are not entitled to qualified immunifjhe District Court’s order

denying Defendants’ motions for summary judgmeoust therefore be affirmed.

’ Appellants’ Br. at 21, 23, 33, 37-38, 48-53.
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STATEMENT OF FACTS

The CAID is a local non-profit arts organizatiomtihas hosted art
exhibitions, performances, and cultural eventstr@it since 1979. In 2008, the
CAID hosted a popular late-night event and fundraksiown as “Funk Night” at
its Detroit headquarters on the last Friday of eaohth; the event was publicly
advertised online. Funk Night was an opporturatythose interested in local arts
and music to visit the gallery, become membersippsrters of the organization,
look at art, listen to music, dance, and socidlize.

The CAID served alcohol at Funk Night even thougiheknownst to its
patrons, it had no liquor license. After Lieuten#nst and Sergeant Buglo
conducted undercover surveillance at three Funkt\agents, Buglo obtained a
warrant to search the CAID for evidence of “bling’pactivity. The warrant
authorized police to

seize . . . the following property and things: sdispected
controlled substances, all monies, contraband, $yaotd
paraphernalia used in connection with illegal nacco
trafficking and gambling; alcoholic beverages oy &ype
and the money and profits from same; any photogecaph
video and audio equipment, computers, hard dreveg,
storage devices to store data, commonly used in

association with the operation of@lind Pig.” All
firearms used in connection with the above desdribe

® R. 92-2, Korobkin Declaration and attachments|P¢§2484-2487; R. 92-4,
Leverette Dep. Pg ID #2512-2516; R. 92-5, L. Mdbep. Pg ID #2533; R. 92-7,
Funk Night Ad, Pg ID #2557; R. 92-8, |. Mobley Déjg ID #2565-2567.
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activities, all ownership occupancy, possessiocootrol
of the premises [sic].

The warrant did not authorize the search or seiatiegy person or automobile.
On May 31, 2008, Yost and Buglo entered the CAlannundercover
capacity to confirm that alcohol was being serveldwfully. Upon observing the
sale of alcohol at the bar just moments after 2:0@, Yost called in a heavily

armed raid team to execute the search watfafihe raid commenced at
approximately 2:10"

Although the CAID and its proprietors were allegedblating the law by
selling alcohol without a license, Yost and theeotbfficers had no reasonable
basis to believe that the unlawfulness of Funk Nwghs readily apparent to each
of thepatronswho were merely present when the raid occurredkt,feveryone at
Funk Night was required to show ID to enter, anly @ersons of drinking age
were given a wrist band or hand stamp to indidzaé they could drink* Second,

although under Michigan law alcohol may notdodd after 2:00 a.m., the

®R. 92-11, Search Warrant, Pg ID 2642 (bold iniogb).

1R, 92-10, Buglo Dep. Pg ID #2621-2622; R. 92-1RFDReport, Pg ID #2653;
R. 92-13, Yost Dep. Pg ID #2657.

' R. 92-12, DPD Crime Report, Pg ID #2647, 26539R1, DPD Activity Logs,
Pg ID #2799-2800.

12R. 92-8, I. Mobley Dep. Pg ID #2564; R. 92-9, Wagton Dep. Pg ID #2585
R. 92-10, Sgt. Buglo Dep. Pg ID #2602; R. 92-16ljataler Dep. Pg ID #2701-
2702: R. 92-19, N. Price Dep. Pg ID #2768.
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consumptiorof alcohol is allowed until 2:30—about twenty mies after the raid
began. Third, given the proper license and peanitprganization like the CAID
may lawfully: (a) host special events that contittweugh the night; and (b) admit
persons under the age of 21 provided they areamoed alcohol® Fourth, there
were 130 patrons attending Funk Night at the tifiéa® raid, many of whom were
not even in the same room as the bar where alevd®being sold’

Plaintiffs lan Mobley, Paul Kaiser, Angie Wong, JsWashington,
Nathaniel Price, Stephanie Hollander, Jason Leteedunders, and Darlene
Hellenberg were among the 130 patrons attending Right when the raid
occurred. lan, Paul, and James had never beée ©AID before. Paul and
Angie were about to leave, having come to pick ipead who, as it turned out,
had already left. lan, Paul, Angie, James, Stephand Jason were all in a
fenced-in courtyard or patio areatsidethe building, where no alcohol was being

served. Nathaniel had just arrived and was stgnai#ar the front door, and

13 R. 93-10, MLCC Club Licensee Information, Pg IC988-2958; R. 92-13, Yost
Dep. Pg ID #2670-2677.

“R. 92-3, Leverette-Saunders Dep. Pg ID #2455-2R582-6, Hellenberg Dep.
Pg ID #2541; R. 92-13, Lt. Yost Dep. Pg ID #2664626R. 92-17, Kaiser Dep. Pg
ID #2722-2726; R. 92-18, T. Mahler Dep. Pg ID #2756
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Darlene was in a back room where people were dgntiThe bar was not visible
from any of these areds.

At approximately 2:10 a.r.dozens of police officers stormed the CAID
clad in paramilitary raid gear with their weapomawin. CAID patrons and staff
were trampled, manhandled, thrown to the grourtdahid kicked. Many of the
officers were dressed in all-black or dark clothidgl not wear visible badges, and
In some cases even wore ski masks concealingfdosis. Some of the frightened
patrons initially thought the CAID was being robbdeztause the raid team was not
recognizable as police officels.

Supervised and directed by Lieutenant Yost andeésertg Buglo and

Turner, the police searched and detained everyespegson present. Men and

> R. 92-3, Leverette-Saunders Dep. Pg ID #2498-2R992-6, Hellenberg Dep.
Pg ID #2544; R. 92-8, |. Mobley Dep. Pg ID #2769%27R. 92-9, Washington
Dep. Pg ID #2584, 2588-2589; R. 92-16, Hollandep.0Ry 1D #2706-2708; R.
92-17, Kaiser Dep. Pg ID #2720, 2723-2726; R. 92N.%rice Dep. Pg ID
#2769-2771; R. 92-20, Wong Dep. Pg ID #2779-2783.

®R. 92-13, Yost Dep. Pg ID #2666-2668; R. 94-2 |éféderg Declaration, Pg ID
#3007; R. 94-3, Supplemental N. Price Declaratitm|D #3008.

'"R. 92-12, DPD Crime Report, Pg ID #2647, 26539R1, DPD Activity Logs,
Pg ID #2799-2800.

8 R. 92-3, Leverette-Saunders Dep. Pg ID #2500-2B092-8, |. Mobley Dep.
Pg ID #2569-2570; R. 92-9, Washington Dep. Pg 1B822594; R. 92-16,
Hollander Dep. Pg ID #2710-2711; R. 92-17, KaisepDPg ID #2726-2737,
2744; R. 92-18, T. Mahler Dep. Pg ID #2757-27629R19, N. Price Dep. Pg ID
#2772-2775; R. 92-20, Wong Dep. Pg ID #2782-2787.
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women were separated into different rooms, pattadhdand detained for several
hours under police guard while officers “processitb@m. Police searched each
patrons’ pockets and placed their belongings istjgdags-’

Police then charged all 130 patrons attending Mgkt with the
misdemeanor crime of “loitering in a place of ikkg@ccupation” in violation of
City Code § 38-5-1° It is undisputed that, aside from “loitering iplace of
illegal occupation,” there was no probable caudeeteve any Plaintiff had
committed any criminal offenge. It is likewise undisputed that “[t]he ‘illegal

occupation’ at issue in this lawsuit is . . . atieegnsed establishment serving

Y R. 92-3, Leverette-Saunders Dep. Pg ID #2503-2B092-6, Hellenberg Dep.
Pg ID #2546-2548; R. 92-8, |. Mobley Dep. Pg ID #22573; R. 92-9,
Washington Dep. Pg ID #2592, 2597; R. 92-13, Ltstvdep. Pg ID #2681-2682;
R. 92-16, Hollander Dep. Pg ID #2709-2712; R. 92Kaiser Dep. Pg ID #2729,
2733-2739; R. 92-19, N. Price Dep. Pg ID #2771-2R.32-20, Wong Dep. Pg
ID #2788; R. 93-3, Potts Dep. Pg ID #2846; R. 98dle Dep. Pg ID #2876.

?°R. 92-10, Buglo Dep. Pg ID #2613, 2619-2620, 262492-12, DPD Crime
Report, Pg ID #2647-2653; R. 92-13, Yost Dep. Pg2B80, 2688; R. 93-2,
Turner Dep. Pg ID #2816-2817.

*1 By interrogatory, Plaintiffs asked: “State any aticfacts and circumstances
known to Defendants at the time of the raid thatilcupport a finding of
probable cause that Plaintiffs had committed oreveemmitting a criminal
offense other than loitering in a place of illegatupation.” (R. 82-10, Defs.’
Resp. to Interrog. #16, Pg ID #1722.) Defendanssvared that Buglo testified on
page 149 of his deposition that weapons were sei¢gdd However, Buglo’'s
testimony on page 149 is clearly about a differartt at a different place on a
different date. (R. 92-10, Buglo Dep. Pg ID #2&8+1.) Defendants provided
no other basis for probable cause that Plaintdfemitted any other offense.

10
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liquor without a Michigan liquor license or an ddtshment, whether licensed or
not, selling liquor after legal hours (2:00 a.nedntrary to Michigan law?

Police did not ask patrons whether they knew théD0OAas unlicensed or had
served alcohol after hours. In their depositioe$dddants admitted that each
patron was detained, searched, and charged witkrileg” merely for being
present® Yost testified that she was responsible for dagithat there was
probable cause to detain everyone tfiére.

In what can only be described as a serious distodf the record,
Defendants repeatedly assert in their brief on ajpppat they observed CAID
patrons openly smoking marijuaftaln fact, this “observation” occurred during an
undercover surveillance operatiormore than a month befotke raid took place,

and Defendants admit they had no reason to beltePlaintiffs were present at

22 pppellants’ Br. at 13 n.4.

) R. 92-10, Buglo Dep. Pg ID #2609, 2617-2620, 262492-13, Yost Dep. Pg ID
#2668-2669; R. 93-2, Turner Dep. Pg ID #2817, 28287; R. 93-3, Potts Dep.
Pg ID #2851-2855; R. 93-5, Gray Dep. Pg ID #2888®322907; R. 93-7, Johnson
Dep. Pg ID #2920-2924; R. 93-8, McWhorter Dep. BPgt2934; R. 93-9,
Singleton Dep. Pg ID #2941-2943.

2 R. 92-13, Yost Dep. Pg ID #2688.

%> Appellants’ Br. at 21, 32, 36, 39, 44, 49-51.

11
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that time?® Defendants also incredibly assert in their bifiet there was an “odor
of marijuana” in the outdoor patio area where saMehaintiffs were located:in
truth, the record contains no evidence of any aaltine outdoor patio area on the
night of the raid, and Defendants admitted thay tiever went out onto the patio
before executing the search warrahDefendants did state in a deposition more
than three years after the raid that they smelhedd®r of marijuana in an area of
the CAID where Plaintiffs were not present, but&efants completed a narrative
police report at the time of the raid and madeaierence to any alleged odor of
marijuana’ Defendants have in fact admitted that no illelyags were found
during the raid, even after every single persaha@CAID was searcheq.

Before any of the patrons were allowed to leavey there asked if they had
driven to the CAID and parked outside. If they hte police impounded their car

for forfeiture proceedings under Michigan’s “nuisarabatement” statute, M.C.L.

?®R. 92-10, Buglo Dep. Pg ID #2605-2606; R. 92-1hrkant Affidavit, Pg ID
#2643-2644.

" Appellants’ Br. at 22, 39.
8 R. 84-4, Yost Dep. Pg ID #1847; R. 92-13, Yost DRep ID #2666.
?9R. 84-5, Buglo Dep. Pg ID #1886; R. 92-12, DPD &ePg ID #2653.

R. 83-13, Defs.’ Resp. to RFA #5, Pg ID #1790.

12
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§ 600.380%t seq’" Drivers were handed a paper entitled “Nuisancatéiment:
Notice of Impoundment of Vehicle,” which stated:

The motor vehicle you were driving or in which yware

a passenger was seized pursuant to an arrestfatea

misdemeanor or a comparable city ordinance viatatio

involving lewdness, assignation, and/or solicitatior

prostitution, or used for the unlawful manufacture,

storing, possessing, transporting, sale, keepingdie,

giving away, bartering, or furnishing of any coiied
substance or any intoxicating liquors .%. .

At Lieutenant Yost's directive and under Sergeamneér’s supervision, the
police “abated” the car of every CAID patron whalltaiven to Funk Night?®
Among the 44 cars taken that night were those dribyePlaintiffs lan Mobley,
Angie Wong, Nathaniel Price, Jason Leverette-Sasnd@ad Darlene Hellenberg.
Plaintiffs Kimberly Mobley, Jerome Price, Wanda keestte, and Laura Mahler
were not present at the CAID but owned the cansgoériven by their respective

sons lan Mobley, Nathaniel Price, Jason Levereti@8ers, and Thomas

3 R. 92-3, Leverette-Saunders Dep. Pg ID #2506-2B0®2-5, L. Mahler Dep.
Pg ID #2525-2528; R. 92-6, Hellenberg Dep. Pg IB482549; R. 92-8, .
Mobley Dep. Pg ID #2561-2563, 2573-2579; R. 929, Buglo Dep. Pg ID
#2628-2629; R. 92-18, T. Mahler Dep. Pg ID #27649R 19, N. Price Dep. Pg
ID #2773-2774; R. 92-20, Wong Dep. Pg ID #2788-2®3-2, Sgt. Turner
Dep. Pg ID #2831-2833; R. 93-15, K. Mobley Dep.IPgt2979-2980; R. 93-18,
DPD Follow Up Report, Pg ID #2989-2992; R. 93-1%dce Dep. Pg ID #2996-
2997.

%2 R. 93-14, Notice of Impoundment of Vehicle, PgH2976.

3 R. 92-13, Yost Dep. Pg ID #2688; R. 93-2, TurnepDPg ID #2830-2831,
2834-2835.

13
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Mahler®* The Mobley vehicle was seized even though langzakled at a friend’s
house a mile away and walked to the CAID.

There is no dispute that the only basis for seiBmgntiffs’ cars was
Michigan’s “nuisance abatement” statdftelt is likewise uncontested that the cars
were taken merely because they had transporteudtiffi&ato, or near, the CAID.
There was no allegation, and no reason to beltbe¢ Plaintiffs used their cars to
transport drugs or alcohol, or even that they dtowthe CAID knowing that they
were driving to an unlicensed establishment or ev&mply driving a vehicle to

the location of an unlawful sale of alcohol wassidaered sufficient to seizedit.

% R. 92-3, Leverette-Saunders Dep. Pg ID #2506-2B0®2-4, Leverette Dep. Pg
ID #2517; R. 92-5, L. Mahler Dep. Pg ID #2525-25R892-6, Hellenberg Dep.
Pg ID #2548-2549; R. 92-8, |. Mobley Dep. Pg ID 822563, 2573-2579; R. 92-
18, T. Mahler Dep. Pg ID #2764; R. 92-19, N. Pibep. Pg ID #2773-2774; R.
92-20, Wong Dep. Pg ID #2788-2790; R. 93-15, K. Mgtbep. Pg ID #2979-
2980; R. 93-18, DPD Follow Up Report, Pg ID #298®2; R. 93-19, J. Price
Dep. Pg ID #2996-2997. Thomas Mahler was origynalplaintiff in this case but
he voluntarily dismissed his claims. His motheutazaMahler maintains her claim
for the seizure of her car.

¥ R. 92-8, |. Mobley Dep. Pg ID #2561-2563, 257325R. 93-15, K. Mobley
Dep. Pg ID #2979-2980.

% R. 82-10, Defs.’ Resp. to Interrog. #17, Pg 1D 22-1723.

3"R. 92-10, Buglo Dep. Pg ID #2638; R. 92-13, YospDPg ID #2690-2691; R.
93-2, Turner Dep. Pg ID #2835; R. 93-4, Cole DaplP#2883; R. 93-7, Johnson
Dep. Pg ID #2925.
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Angie Wong, Wanda Leverette, and Laura Mahler éechto pay $900 plus
towing and storage fees to get their cars back. Ligerette could not get to work
for a week because she had no other means of tnaaspn, and Ms. Mahler had
to wait three weeks while she borrowed money framilfy. The Mobleys refused
to pay over $900 to recover their car because dahdone nothing wrong (and had
not even parked his car near the CAID), so theyested its forfeiture in circuit
court. They were eventually successful, but tbarrwas not returned for over
four months. Darlene Hellenberg also challengedainfeiture, but afteten
monthswithout her car she agreed to pay $400 and do aortynservice in
exchange for its return. Jerome Price paid thé®$8flemption fee” thinking he
would get his car back, but his car had already lsé@len from the tow lot so he
never again saw it (or his $900) ag&in.

The police actions described above are “standagdatipng procedure” in the
City of Detroit®® According to the undisputed testimony of officafso have
participated in countless “blind pig” raids] patrons present during such raids are

detained, searched, and routinely charged witkrioig in a place of illegal

¥ R. 92-4, Leverette Dep. Pg ID #2518-2521; R. 9R-Bahler Dep. Pg ID
#2529-2532, 2534-2536; R. 92-6, Hellenberg DeplIP#2552-2556; R. 92-20,
Wong Dep. Pg ID #2793-2794; R. 93-15, K. Mobley Deg ID #2981-2983; R.
93-19, J. Price Dep. Pg ID #2998-3000.

*¥'R. 93-20, Defs.’ Resp. to RFA #3, Pg ID #3002.
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occupation; andll cars are seized for nuisance abatement, regaafi@gsether
the patron knows the place is unlicensed or opegathlawfully’® And according
to a stipulation filed early in this case, Detialice officers simply fresume
knowledge of illegal occupation amy establishment where alcoholpsesent
after 2:00 a.n?** The City of Detroit has recovered over a millawilars in
“nuisance abatement” revenue since 2005 as a fsuibtor vehicle seizures

under M.C.L. § 600.380%.

“0R. 92-10, Buglo Dep. Pg ID #2613-2620, 2625-262892-13, Yost Dep. Pg ID
#2680, 2687; R. 93-2, Turner Dep. Pg ID #2812-2@835; R. 93-3, Potts Dep.
Pg ID #2847, 2856; R. 93-4, Cole Dep. Pg ID #2@EB4-2885; R. 93-5, Gray
Dep. Pg ID #2893-2897, 2909-2910.

*1R. 16, Rule 26(f) Conference Plan, at 4 (Apr.ZML.0) (emphasis added).

“2R. 93-17, Nuisance Abatement Revenue, Pg ID #2988.
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STANDARD OF REVIEW

The denial of a motion for summary judgment on dgal immunity
grounds is reviewed de novdorrison v. Bd. of Trs. of Green Tw»83 F.3d
394, 399 (6th Cir. 2009). Summary judgment magtaated only when there is
Nno genuine issue as to any material fact and thenggarty is entitled to
judgment as a matter of lavCelotex Corp. v. Catretd77 U.S. 317, 322 (1986).
The court must view the evidence and draw all nealsle inferences in favor of
the nonmoving partyMatsushita Elec. Indus. Co. v. Zenith Radio Co4a5 U.S.

574, 587 (1986).

17
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SUMMARY OF ARGUMENT

The District Court denied Defendants’ motions fomsnary judgment on
three distinct violations of the Fourth Amendmemttawful detention,
unreasonable searches of persons, and unreasseatlee of property. Although
each claim involves a slightly different analysiaderlying each is a simple theory
that has been a bedrock of Fourth Amendment lawldondes: the search or
seizure of a person or his property must be basddats that arparticular to the
individual whose person or property is being seedabr seizedYbarra v. lllinois
444 U.S. 85, 91 (1979). In this case, because\tlience, viewed in the light
most favorable to Plaintiffs, establishes that Ddfnts ignored those basic
principles and violated Plaintiffs’ clearly estabied rights, qualified immunity
was properly denied.

First, Defendants detained 130 patrons for “loitering iplace of illegal
occupation” based on their mere presence at th®CMBlefendants do not contest
that the hours-long detention was a de facto areegtiring probable cause.
Defendants even agree that they needed probalde tabelieve that Plaintiffs
knew(or should have known) that the CAID was operatingawfully.
Furthermore, they acknowledge that the only “illegaupation” in this case was
the operation of a “blind pig,” an establishmergttherves liquor without a license

or after hours. In light of these concessionsedénts violated Plaintiffs’ clearly

18
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established constitutional rights in detaining thebefendants clearly had no
reasonable basis to believe that every single Q#don knew that the CAID did
not have a liquor license or was selling alcoht#ra?:00 a.m.

SecondDefendants frisk-searched every CAID patron awgired them to
empty their pockets and turn over their belongitagthe police. As with an arrest,
a warrantless search must be based on articulattie dbout the specific
individual involved. If there is no individualizgmtobable cause to support an
arrest, then a frisk search must be supporteddiyidualized reasonable suspicion
that the person is armed and dangerous. Geneta@ligsory searches are
unconstitutional. Plaintiffs’ Fourth Amendmenthtg in this regard were all
clearly established long before Defendants viol#tedn here.

Third, Defendants seized the cars of every single pattenhad driven to
the CAID under Michigan’s “nuisance abatement” lawWorfeiture statute.
Because Defendants lacked individualized probadlse to arrest Plaintiffs, they
likewise lacked probable cause to seize their cenely for have been driven
there. Furthermore, the nuisance abatement |a ggecifically enumerates the
illegal acts that can give rise to a forfeitured amthis case there clearly was no
probable cause to believe Plaintiffs used theis éar any of those acts. Plaintiffs’

rights not to have their cars seized in this fashiere clearly established.
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ARGUMENT

“Determining whether government officials are dadtto qualified
immunity generally requires two inquiries: Firsigwing the facts in the light most
favorable to the plaintiff, has the plaintiff showrat a constitutional violation has
occurred? Second, was the right clearly estaldigii¢he time of the violation?”
Alman v. Reedr03 F.3d 887, 901 (6th Cir. 2013) (quotivdler v. Sanilac
County 606 F.3d 240, 247 (6th Cir. 2010)). In this ¢dle District Court
properly held that Defendants are not entitledualified immunity on three
Fourth Amendment counts: (1) unlawful detentior);u@reasonable search of
persons; and (3) unreasonable seizure of property.

The District Court’s order should be affirmed. Bmdlants have failed to
demonstrate that they are entitled to judgmentraatter of law. Viewing the
evidence in the light most favorable to Plaintdfed drawing all reasonable
inferences in their favor, on each of these thmeets (a) Plaintiffs’ Fourth

Amendment rights were violated, and (b) those sgirtre clearly established.

“3R. 115, Opinion & Order, Pg ID #3477, 3505-3506.
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l. Unlawful Detention: Defendants violated Plaintiffs’ clearly established
Fourth Amendment rights against the unreasonable seure of their
persons because there was no individualized probabtause to believe
that Plaintiffs were aware of the facts that madeltie CAID a “place of
illegal occupation.”

A.  Constitutional Violation

A person has been “seized” within the meaning effburth Amendment if
a reasonable person under the circumstances wotllthme felt free to leave.
Gardenhire v. Schuber205 F.3d 303, 313 (6th Cir. 2000). Although brie
investigatory stops require only reasonable suspiander the doctrine dferry v.
Ohio, 392 U.S. 1 (1968), a prolonged detention by thlee ripens into a de facto
arrest requiring probable causgéenter for Bio-Ethical Reform, Inc. v. City of
Springborq 477 F.3d 807, 826-31 (6th Cir. 2003¢e also Dunaway v. New Yprk
442 U.S. 200, 207 (1979). In this case, it is spdied that Plaintiffs were
detained and not free to leave the CAfnd Defendants do not contest
Plaintiffs’ position that their hours-long detemtiovas long enough to ripen into a
de facto arrest requiring probable cause.

“Whether probable cause exists depends upon tisemahle conclusion to
be drawn from the facts known to the arrestingeeffiat the time of the arrest.”

Devenpeck v. Alforcb43 U.S. 146, 153 (2004). Probable cause ignejas to

* Appellants’ Br. at 18; R. 92-10, Buglo Dep. Pg#P633-2634: R. 92-13, Yost
Dep. Pg ID #2681-2682; R. 93-3, Potts Dep. Pg IB4&22850; R. 93-4, Cole
Dep. Pg ID #2875-2876; R. 93-5, Gray Dep. Pg IDGER9
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each element of an offensBEvans v. City of Etowal312 F. App’'x 767, 771 (6th
Cir. 2009) (denying qualified immunity}jnited States v. GriffithL93 F. App’x
538, 541 (6th Cir. 2006). This includes any knalgle ormens reaelement for
the particular offense in questioBee BeVier v. HucaB06 F.2d 123 (7th Cir.
1986) (denying qualified immunity in neglect cadeene arresting officer had no
evidence that parents knew their children wereaingér and made no inquiry into
parents’ state of mindgjted in Griffith, supra

Here, Defendants do not claim that “loitering iplace of illegal
occupation” is a strict liability offense. In otheords, the parties are roughly in
agreement that, as a legal matter, a person iguildg of “loitering in a place of
illegal occupation” unless she knows (or, accordm@efendants, should know)
the facts that constitute the illegalit$ee Staples v. United States1 U.S. 600,
606 (1994) (stating that a “conventiomaéns realement . . . would require that
the defendant know the facts that make his contdagal’ (emphasis added));
People v. KowalskiB03 N.W.2d 200, 209 n.12 (Mich. 2011) (“Inferrisgme type
of guilty knowledge or intent is necessary whetatuse is silent regardingens
reabecause without it innocent conduct could be cratized.”). Additionally,
Defendants have specifically identified “[tjhe &4al occupation’ at issue in this
lawsuit” as “an unlicensed establishment serviqgdr without a Michigan liquor

license or an establishment, whether licensed prsedling liquor after legal hours

22



Case: 12-2674 Document: 006111675862 Filed: 05/01/2013 Page: 33

(2:00 a.m.), contrary to Michigan law>” Therefore, Defendants have effectively
conceded that, in order to detain Plaintiffs, theye required to have probable
cause that Plaintiffs knew (or, say Defendantsukhbave known) that the CAID
did not have a liquor license or was selling liqafier 2:00 a.n®

It is noteworthy that Defendants’ concession ons tbsue, while significant
in the context of this appeal, is solely a litigatiposition, as their deposition
testimony clearly reflects that when the raid ocedithey considered Plaintiffs’
mere presencat the CAID sufficient to detain them, regardlets/hether they
knew (or even should have known) that the CAID walscensed or selling
alcohol after 2:00! But since probable cause is an objective standseféndants
are free to argue now that there was no constitatigiolation because the facts

known to them at the time of the raid gave thenbabte cause to believe

* Appellants’ Br. at 13 n.4.

¢ Although Plaintiffs believe that tteeienterelement for loitering in a place of
illegal occupation is actual knowledge and Defemslapparently believe it is
constructive knowledge (“should have known”), thetidction is immaterial here
because Defendants lacked probable cause to Bieastiffs under either standard.

*"R. 92-10, Buglo Dep. Pg ID #2609, 2617-2620, 262492-13, Yost Dep. Pg ID
#2668-2669; R. 93-2, Turner Dep. Pg ID #2817, 2823%7; R. 93-3, Potts Dep.

Pg ID #2851-2855; R. 93-5, Gray Dep. Pg ID #288®322907; R. 93-7, Johnson
Dep. Pg ID #2920-2924; R. 93-8, McWhorter Dep. BPg2934; R. 93-9,

Singleton Dep. Pg ID #2941-294ske alsR. 16, Rule 26(f) Conference Plan, at 4
(Apr. 20, 2010) (“Detroit Police officeggresume knowledg# illegal occupation

in any establishment where alcohol is present after 2:60” (emphasis added)).

23



Case: 12-2674 Document: 006111675862 Filed: 05/01/2013 Page: 34

Plaintiffs knew (or should have known) that the OAfas unlicensed or selling
alcohol after 2:00.See Whren v. United Staté47 U.S. 806 (1996)

The problem with Defendants’ argument is that tetd, particularly when
viewed in the light most favorable to Plaintiffgg chot give Defendants probable
cause to believe that every single patron at thEDCuch less each Plaintiff,
knew (or even should have known) that the CAID walscensed or was selling
alcohol after 2:00. “Where the standard is probaaluse, a search or seizure of a
person must be supported by probable caastcularizedwith respect to that
person.” Ybarra v. lllinois 444 U.S. 85, 91 (1979) (emphasis added). Thus,
“[e]lven assuming that [police] had probable caasediieve thasome people
present . . . had committed arrestable offensesy]ihonetheless lacked probable
cause for detainingveryonevho happened to be [at the CAID]Barham v.
Ramsey434 F.3d 565, 573 (D.C. Cir. 2006) (emphasisrigial).

Consider first the issue of whether the CAID haaglltQuor license that was
allegedly required under state law. The facts kmé&avYost and the other officers
involved in detaining Plaintiffs would not yieldr@asonable conclusion that
Plaintiffs knew the CAID was unlicensed. This gasperfectly illustrated by
Yost's testimony that she spoke with the CAID’smetor both before and after

the night of the raid and advised him that the CAtdld host Funk Night events
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lawfully if he obtained the proper license in adweff Michigan law allows non-
profit organizations such as the CAID to serve latid@t a special event fundraiser
if they obtain such a licend&.When Yost called in the raid team, she knew that
the CAID, rather than heeding her advice, remaurdiatensed. But she had no
reason to believe that the CAlDistronsknew (or even should have known) that
the CAID did not obtain the liquor license that wbbhave made the event legal.
As for the sale of alcohol after 2:00, Defendamtgia that probable cause
existed because Plaintiffs were present when salels sontinued to take place
after the time that all lawful sales of alcohotie State of Michigan must stop. If,
when the raid took place at 2:10Defendants truly had probable cause to believe
thateveryCAID patron knew that sale of alcohol was contigithis might be a
viable argument. However, the record reflects Baintiffs (like many of the
CAID’s 130 patrons) were nowhere near the barptilg place where alcohol was

being sold®* The CAID was not a small one-room venue in whighsale of

% R. 92-13, Yost Dep. Pg ID #2670-2671.
*9R. 93-10, MLCC Club Licensee Information, Pg I0883.

*°R. 92-12, DPD Crime Report, Pg ID #2647, 26539&R1, DPD Activity Logs,
Pg ID #2799-2800.

>l R. 92-3, Leverette-Saunders Dep. Pg ID #2455-22588-2499; R. 92-6,
Hellenberg Dep. Pg ID #2541, 2544; R. 92-8, |. MgtiDep. Pg ID #2769-2771;
R. 92-9, Washington Dep. Pg ID #2584, 2588-2589R13, Lt. Yost Dep. Pg ID
#2664-2668; R. 92-16, Hollander Dep. Pg ID #2706&8R. 92-17, Kaiser Dep.
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alcohol was clearly visible to all patrons throughthe establishment. In fact,
there were between 30 and 50 patrons in the oufnhtiar area where no alcohol
was being served or soltland Yost—who arbitrarily decided that probableszau
existed for every single patron—admitted during degposition that: (a) she did
not know whether alcohol was being sold on theopag¢icause she never went out
there on the night of the raid; (b) the bar whécelaol was being sold was not
visible from the patio; and, consequently, (c) pla¢rons on the patio were detained
and charged with loitering solely because they weesent, not because they were
reasonably suspected of knowing alcohol was beinegsl after 2:08° Indeed,
there was no reasonable basis for Yost or any afffieer present during the raid
to think that Plaintiffs knew (or even should h&wewn) the CAID was selling
alcohol after 2:00.

It important to note that under Michigan’s liquamis, licensees may allow
their patrons to continusonsumingalcohol until 2:30, and non-profit

organizations such as the CAID may obtain a sppeahit allowing dance and

Pg ID #2720, 2722-2726; R. 92-18, T. Mahler DeplP¢2756; R. 92-19, N.
Price Dep. Pg ID #2769-2771; R. 92-20, Wong DeplOPH2779-2783; R. 94-2,
Hellenberg Declaration; R. 94-3, Supplemental Ncd’Declaration, Pg ID #3008.

°2R. 92-17, Kaiser Dep. Pg ID #2724; R. 92-3, LetterS8aunders Dep. Pg ID
#2499-2500.

>’ R. 92-13, Yost Dep. Pg ID #2657, 2664-2669, 2G8B3.
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music events to continue through the nitfhiThis is yet another reason that there
was no reasonable basis for Defendants to thirtkRlaantiffs were somehow “on
notice” at 2:10 that the CAID was a “place of ikggccupation” just because
patrons were still drinking on the premises or pstause Funk Night had been
advertised as an all-night event. Similarly, alilo Defendants suggest in their
brief that the CAID’s illegal status was evidentaese patrons under 21 were
being admitted” this is mistaken because Michigan law allows nosfip
organizations with a liquor license to admit minprevided they are not actually
served alcohdl® Here, the record shows that everyone at FunktNigis required
to show ID to enter (including Yost and Buglo), andy persons of drinking age
were given a wrist band or hand stamp to indidzaé they could drinR’

To be clear, Plaintiffs are not arguing thatoneat the CAID was
committing a crime, or that the CAID had dutifulgmplied with the relevant
licensing regulations. Based on probable caugdhkaCAID’sproprietorswere

acting unlawfully and creating a nuisance, thegaotiould have arrested them,

>*R. 93-10, MLCC Club Licensee Information, Pg ID882-2958.
>°> Appellants’ Br. at 19 n.6.
*®R. 93-10, MLCC Club Licensee Information, Pg I0888.

5"R. 92-8, |. Mobley Dep. Pg ID #2564; R. 92-9, Waghon Dep. Pg ID #2585;
R. 92-10, Sgt. Buglo Dep. Pg ID #2602; R. 92-16ljataler Dep. Pg ID #2701-
2702: R. 92-19, N. Price Dep. Pg ID #2768.
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shut down Funk Night, and told the patrons to gmé&o But the Fourth
Amendment prohibits the prolonged detention of magifferentiated mass of
persons merely for being present at an event thdtlovery well be lawful but,
because of facts unbeknownst to them, is not. &xra person’s “mere
propinquity to others independently suspected iofioal activity” does not
amount to probable causéharra 444 U.S. at 91, Plaintiffs were unlawfully
detained at the CAID in violation of their Fourtm&ndment rights.

Defendants offer a number of reasons why they thiokable cause
existed, none of which are persuasive:

1. Alleged Marijuana Evidence. First, Defendants repeatedly assert a

grossly distorted “fact” in their brief, i.e. théitey observed CAID patrons openly
smoking marijuand Although Defendants emphasize this one point ener

over throughout their brief, they neglect to inadutie additional fact that their
“observation” of marijuana use occurred during adarcover surveillance
operationmore than a month befotke raid. Defendants have admitted they had

no reason to believe that Plaintiffs were presettiat time>°

*8 Appellants’ Br. at 21, 32, 36, 39, 44, 49-51.

%9 R. 92-10, Buglo Dep. Pg ID #2605-2606; R. 92-1hrkaint Affidavit, Pg ID
#2643-2644.
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Defendants also state in their brief that there ara%dor of marijuana” in
the outdoor patio area where several Plaintiffsswecated In truth, the record
contains no evidence of any odor in the outdoapaea on the night of the raid,
and Defendants even admitted that they never wérdrdo the patio before
executing the search warr&ht.

The only evidence of an “odor of marijuana” instde CAID on the night
of the raid is Defendants’ subsequent testimoraydgposition more than three
years after the raid took place. The credibilitg @eliability of this testimony is
highly questionable, however, given that (a) Defarid completed a narrative
police report at the time of the raid and madeaierence to an odor of marijuana,
and (b) Defendants have admitted that no illegagglwere found during the raid,
even after every single person at the CAID waschea’> Thus, if the alleged
“odor of marijuana” is in any way material (whicks explained below, it is not),
its actual existence is a question of fact forjting. See Hale v. Kayt396 F.3d

721, 728 (6th Cir. 2005) (“If disputed factual isswnderlying probable cause

% Appellants’ Br. at 22, 39.
51R. 84-4, Yost Dep. Pg ID #1847: R. 92-13, Yost [Rg ID #2666.

®2R. 83-13, Defs.’ Resp. to RFA #5, Pg ID #17908R&-5, Buglo Dep. Pg ID
#1886; R. 92-12, DPD Crime Report, Pg ID #2653.
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exist, those issues must be submitted to a juryhi@jury to determine the
appropriate facts.”).

In any event, even if Defendants detected an ofioranijuana somewhere
inside the CAID, that fact would be completely interéal to the existence of
individualized probable cause that Plaintiffs wigigering in a place of illegal
occupation. According to Defendants, “The ‘illegacupation’ at issue in this
lawsuit is . . . an unlicensed establishment sgrirquor without a Michigan liquor
license or an establishment, whether licensed prsedling liquor after legal hours
(2:00 a.m.), contrary to Michigan law>” An odor of marijuana at a crowded event
in a large, multi-room arts organization simply Imasbearing on whether
Defendants had probable cause to believe that suggle patron in attendance
knew (or even should have known) that the evenfjamizers did not have a liquor
license or were selling alcohol after 2:00.

Defendants cite an unpublished decisidnited States v. $118,170.00 in
U.S. Currency69 F. App’x 714 (6th Cir. 2003), for the propasit that “the odor
of marijuana alone is sufficient to establish ptadbacause that marijuana is
present and justifies a warrantless seaftHri that case, however, the police

officer smelled marijuana emanating from the in®fla car during a traffic stop,

% Appellants’ Br. at 13 n.4.

% Appellants’ Br. at 39.
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giving him individualized probable cause to beli¢vat the car’'s occupants were
actually in possession of a controlled substahdeat 716. That situation is
obviously a far cry from detecting an odor of maaipa somewhere in a large
facility consisting of multiple rooms and an outd@atio during a crowded event
with over 130 people in attendance. Under suatunistances, unlike during a
traffic stop, the odor alone clearly does not gige to individualized probable
cause that everyone present is in possessionafteotied substance.

Furthermore, during written discovery in this caBkjntiffs specifically
asked Defendants to “state any and all facts aedmtistances known to
Defendants at the time of the raid that would supadinding of probable cause
that Plaintiffs had committed or were committingreminal offense other than
loitering in a place of illegal occupation.” Detdants did not mention any odor of
marijuana in their respon§e.Defendants cannot now claim, for the first tinme o
appeal, that they had probable cause to arresitfiafor a drug offense.

2. Prior Attendance at the CAID. Defendants’ second argument for why

they had probable cause is to point out that sdntteedPlaintiffs had been to the

CAID before and thus “had intimate knowledge of plagty operations and [its]

% See R. 82-10, Defs.’ Resp. to Interrog. #16, P¢1022, and additional
explanation in footnote 2%upra.
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illegal activities.®® This argument is frivolous. It is well known thEobable
cause “depends upon the reasonable conclusiondabe from the facts known
to the arresting officer dhe time of the arrest Devenpeck543 U.S. at 153
(emphasis addedee alsdJnited States v. Fergusp@ F.3d 385, 391 (6th Cir.
1993) (en banc). When the raid occurred in thsecBefendants knew nothing
about any Plaintiff except that he or she was mtesethe CAID. They have
admitted that they had no reason to believe tleséime patrons attending one
Funk Night were present at previous Funk Night®olice officers may not cobble
together probable cause from facts they learneffitst time at the depositions of
the plaintiffs whose rights they have already \ieta Facts known to Plaintiffs
but not to Defendants at the time of the raid (saclwhether some Plaintiffs had
been to the CAID before) are clearly irrelevantiie question of whether a Fourth
Amendment violation occurred.

3. Ignorance of the Law. Defendants also suggest that they had probable

cause because, “As college students and collegeigies or citizens in our
society, certainly Plaintiffs had knowledge thasitllegal to sell liquor without a

license and to sell liquor after 2:00 a.f. This argument is senseless, as it

% Appellants’ Br. at 51-5%ee also idat 36-37, 46.
°"R. 92-10, Buglo Dep. Pg ID #2605-2606.

%8 Appellants’ Br. at 52see also idat 32, 46.
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conflates two different concepts, ignorance ofl#ve and ignorance of the facts.

It is irrelevant whether, “as citizens in our sagjéPlaintiffs knew what the law
prohibits. The question is whether Plaintiffs knia@factsthat allegedly made the
CAID a “place of illegal occupation.” Because Dedants had no reason to think
that Plaintiffs were aware of these facts, thers m@probable cause to justify
their arrest.SeeBeVier, supra 806 F.2d 123.

4. Reliance on Yost and BugloFinally, some of the Defendants argue that

they were entitled to rely on “the information piaed to them by Yost and Buglo
and the information contained in the Anticipatosa&h Warrant as a basis for
probable cause’® This argument fails for two related reasons stFthey never
identify what “information” they received from Yqduglo, and the search
warrant that they believe gave them individualipeobable cause for each
Plaintiff. Second, inasmuch as Yost and Bugloraitthave probable cause to
arrest Plaintiffs, the other Defendants could restwet probable cause from what
Yost and Buglo told themSee Schneider v. Franklin Coun®g8 F. App’x 247,
251 (6th Cir. 2008) (“Our case law states thatizuse conducted in reliance on a
dispatch is proper only if the law enforcementadfiwho issued the information
possessed the necessary reasonable suspiciohd}.isT although the other

officers could reasonably rely on Yost, Buglo, déimel search warrant having

®1d. at 35.
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informed them that the CAID lacked a liquor licers®l had sold alcohol after
2:00, they never received any information that ddwdve reasonably led them to
believe that each of the CAID’s 130 patrons knesvfttts that made the CAID’s
sale of alcohol unlawful. To the contrary, theyordasonable belief that these
officers could have had about Plaintiffs was thattwere present at the CAID
when the raid occurred. Indeed, the officers iastly testified that they took
enforcement action that night, including detainavgry single patron at the CAID
for several hours, based on those patrons’ megepee at the CAIDY “[W]here
there is a team effort or where the members weratagral part of an unlawful

search and seizure,” “all members of the teamiabdel” Russo v. Massull®27
F.2d 605, 1991 WL 27420 at *5 (6th Cir. 1991) (ublished).

B. Clearly Established

Police officers are not entitled to qualified imnitynf the constitutional
“right at issue was ‘clearly established’ when é&vent occurred such that a
reasonable officer would have known that his conhgiatated it.” Martin v. City

of Broadview Heights  F.3d __, No. 11-4039, slip op. at 7, 2013 WMD3247 at

*4 (6th Cir. Apr. 9, 2013). In order for a consgtibnal right to be clearly

°R. 93-2, Turner Dep. Pg ID #2817, 2825-2827; R39Botts Dep. Pg ID #2851-
2855; R. 93-5, Gray Dep. Pg ID #2895, 2903-290ARA3R7, Johnson Dep. Pg ID
#2920-2924; R. 93-8, McWhorter Dep. Pg ID #2934989, Singleton Dep. Pg
ID #2941-2943.
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established, there need not be a case with thé sxae fact pattern, or even
‘fundamentally similar’ or ‘materially similar’ fas; rather, the question is whether
the defendants had ‘fair warning’ that their acsievere unconstitutional.”
Cummings v. City of Akrod18 F.3d 676, 687 (6th Cir. 2005) (quotidgpe v.
Pelzer 536 U.S. 730, 741 (2002)). “The relevant, digpasinquiry in

determining whether a right is clearly establistsad@hether it would be clear to a
reasonable officer that his conduct was unlawfahmsituation he confronted.”
Saucier v. Katz533 U.S. 194, 202 (2001).

At the time of the raid in this case, it was clgastablished that probable
cause must biedividualizedwith respect to thparticular person being seized.
United States v. Corted49 U.S. 411, 417-18 (198XNbarra 444 U.S. at 91-94.

It was also “well-established that an individuatiere presence at a crime scene
does not constitute probable cause for an arré#riis v. Bornhorst513 F.3d
503, 515 (6th Cir. Jan. 14, 2008). Furthermord&€eTaw has been clearly
established since at least the Supreme Court'sideanCarroll v. United States
267 U.S. 132 (1925), that probable cause determimainvolve an examination of
all facts and circumstancesthin an officer’s knowledge at the time of anest”
Dietrich v. Burrows 167 F.3d 1007, 1012 (6th Cir. 1999) (emphasuxiginal).
The Sixth Circuit routinely denies qualified immtynwhere the plaintiff’'s central

claim is lack of probable cause in violation of #@urth Amendment, as the law in
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that area is clearly establisheflee Radvansky v. City of Olmsted F&B5 F.3d
291, 310 (6th Cir. 2005¥ardenhire 205 F.3d at 313.

In this case, Defendant argue that they are estitlegualified immunity
because they had “observed the selling of alcamoklled marijuana and observed

the smoking of the marijuana and it being passedrat.”*

As explained above,
this argument is entirely without merit becausedbdefnts observed the sale of
alcohol in an area where Plaintiffs were not presghere Defendants knew
Plaintiffs could not see that alcohol was beingisahd only ten minutes after a
licensed establishment would have been requirstbfmselling. Moreover, as also
discussed above, while Yost and Buglo obsesgade peoplesing marijuana
more than a month before the ratley did not observe marijuana use on the night
of the raid and certainly had no reason to beltbat any of thélaintiffs were
using marijuana. Given these facts, and in lighthe clearly established law
regarding mere presence and the need for indivickchprobable cause,
Defendants are not entitled to qualified immunity.

Defendants also argue that it would have been nedd® for them to infer,

under the circumstances, that Plaintiffs knew thatCAID was unlicensed or was

selling alcohol after 2:06. This argument should also be rejected. Defesdant

"t Appellants’ Br. at 44.

21d. at 48.
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never explain why such an inference would be reaslenand it clearly is not.
Given the facts in this case, and viewing the ewigan the light most favorable to
Plaintiffs, there was no reasonable basis for Didats to have inferred that every
single patron at the CAID, much less any of theviddial Plaintiffs, knew the
facts that made the CAID a “place of illegal ocdigra” See BeVier806 F.2d at
128 (denying qualified immunity in neglect case weharresting officer had no
evidence that parents knew their children wereaingér and made no inquiry into

parents’ state of mind).

[I.  Unreasonable Searches of Persons: Defendants vi@dtPlaintiffs’
clearly established Fourth Amendment rights againsbeing
unreasonably searched because the incident-to-a-l&wirarrest
exception did not apply and there was no individuated reasonable
suspicion that Plaintiffs were armed and dangerous.

A.  Constitutional Violation

In addition to violating Plaintiffs’ clearly estashed rights against
unreasonable seizures by detaining them for upreethours without probable
cause, Defendants violated Plaintiffs’ clearly bbshed rights against
unreasonable searches by conducting pat-down fsetemptying their pockets
without reasonable suspicion or probable causderidants offer two

justifications for these search@sFirst, they argue that these searches were

31d. at 36.
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justified under the search-incident-to-a-lawfulestrexception to the warrant
requirement. Second, they argue that these seandadre justified for officer
safety. Both arguments are meritless.

The search-incident-to-a-lawful-arrest argumentalsty turns on whether
Defendants had probable cause to arrest Plainti{sexplained above, probable
cause was lacking. Where there is no probableedausistify an individual's
warrantless arrest, the arrest is not lawful, &g the search-incident-to-a-lawful-
arrest exception does not applibron v. New York392 U.S. 40, 62-63 (1968).

As for Defendants’ officer-safety argument, a paivd or frisk search must
be supported bindividualizedreasonable suspicion that the person being sehrche
Is armed and dangerous; generalized cursory sesabased on conclusory
references to “officer safety” are unconstitutiondbarra, 444 U.S. at 91-94;
Bennett v. City of Eastpointdé10 F.3d 810, 824 (6th Cir. 200Russ0 927 F.2d
605, 1991 WL 27420 at *4ee also United States v. Riftéd6 F.3d 256, 268-69
(3d Cir. 2005). Here, it is undisputed that upateang the CAID, Defendants
subjected everyone present to a generalized cuseargh. Defendants articulate
no basis for reasonably suspecting that any indalidt the CAID, much less each

Plaintiff, was armed and dangerd(s.

"*R. 84-4, Yost Dep. Pg ID #1847-1848; R. 92-13,t¥dsp. Pg ID #2656, 2686-
2687; R. 93-2, Turner Dep. Pg ID #2818-2819; R39Botts Dep. Pg ID #2846;
R. 93-4, Cole Dep. Pg ID #2876.
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Furthermore, even when there is individualizedegable suspicion to
justify a pat-down frisk, the Fourth Amendment daes allow police officers to
search inside a person’s pockets unless the pat-fiisk leads to an
individualized reasonable suspicion of contrabana weapon.Minnesota v.
Dickerson 508 U.S. 366 (1993). A verbal order to empty'speckets is a search
within the meaning of the Fourth Amendmehbhited States v. Streei14 F.3d
228, 233-34 (6th Cir. 2010). Here, Plaintiffs st that the CAID’s patrons were
not just frisked, they were all required to emtgit pockets and turn over their
belongings to the polic.

B. Clearly Established

The Fourth Amendment rules identified above welelahrly established at
the time of the CAID raid See, e.gBennett 410 F.3d at 824Russ9 927 F.2d
605, 1991 WL 27420 at *4. The District Court’s erdlenying Defendants’
motions for summary judgment on Plaintiffs’ claifos unreasonable searches of

their persons should therefore be affirmed.

®R. 92-3, Leverette-Saunders Dep. Pg ID #2504 2R6,Hellenberg Dep. Pg ID
#2546-2548; R. 92-8, I. Mobley Dep. Pg ID #2572-23. 92-9, Washington
Dep. Pg ID #2592, 2597; R. 92-16, Hollander DeplPg2712; R. 92-17, Kaiser
Dep. Pg ID #2729, 2735; R. 92-19, N. Price DeplPg2771-2773; R. 93-3, Sqt.
Potts Dep. Pg ID #2846.

39



Case: 12-2674 Document: 006111675862 Filed: 05/01/2013 Page: 50

[ll.  Unreasonable Seizure of Property: Defendants violat Plaintiffs’
clearly established Fourth Amendment rights againsthe unreasonable
seizure of their property because there was no prable cause for the
underlying arrest and there was no probable causetbelieve Plaintiffs’
cars were used for any unlawful act enumerated byhte nuisance
abatement law.

A.  Constitutional Violation

A person’s property is seized within the meaninghef Fourth Amendment
“when there is some meaningful interference withraividual’s possessory
interests in that property.Soldal v. Cook Countyp06 U.S. 56, 61 (1992). The
Fourth Amendment applies in the civil as well asaral contextjd. at 67, and
“place]s] restrictions on seizures conducted fappaes of civil forfeiture,United
States v. James Daniel Good Real Propeésty U.S. 43, 49 (1993). The
“abatement” of vehicles under Michigan law is tegh&s such a seizur&ee
Bennis v. Michigan516 U.S. 442, 453 (1996) (referring to the Miamtp
nuisance abatement law as a “forfeiture statutdijhproperly used, forfeiture
could become more like a roulette wheel employesise revenue from innocent
but hapless owners . . ., or a tool wielded toigluthose who associate with
criminals, than a component of a system of justidd. at 456 (Thomas, J.,
concurring). Therefore, to seize a vehicle unbemuisance abatement law,
police must have probable cause that it is sulbgefirfeiture under that lawSee
Florida v. White 526 U.S. 559 (1999%oldal 506 U.S. at 6Krimstock v. Kelly

306 F.3d 40, 49-51 (2d Cir. 2002). As with seisusépersonsseeYbarra, 444
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U.S. at 91, seizures of property must be suppdaygulobable cause as to the
particular item being seized.

In this case, there are two independent reasonsseilaing Plaintiffs’ cars
was unconstitutional. First, because Defendawtsethprobable cause to arrest
Plaintiffs for the underlying offense, loitering @anplace of illegal occupation, they
also lacked probable cause to seize Plaintiffss.c&ee Alman v. Regd03 F.3d
887, 903-04 (6th Cir. 2013). Second, Defendartisdd probable cause to believe
Plaintiffs’ cars were used for any of unlawful actumerated by the nuisance
abatement lawSeeM.C.L. § 600.3801.

1. No Probable Cause for Underlying Arrest

Beginning with probable cause for the underlyingst; this Court’s
decision inAlman v. Reedsupra is dispositive:

The seizure of a vehicle in connection with ansrnet
supported by probable cause violates the Fourth
Amendment in the same manner that the arrest itself
violates the Fourth Amendment. . . . [I]f an arnastates

the Fourth Amendment, the subsequent seizure of
property based on the invalid arrest violates ival.

Id., 703 F.3d at 903-04. That case, like this om&lved the seizure of a vehicle
under Michigan’s nuisance abatement law in conanatiith the driver’s arrest for
an offense (in that case, lewdness) that was eabgninrelated to his use of the
vehicle. Id. at 893-94. This Court concluded that the anest without probable

cause. The Court then held that because probabkeavas lacking for the arrest,
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the seizure of the plaintiff's car in connectiortwihat arrest was likewise
unconstitutional: “[A]lthough the [nuisance abatenjestatute and the Constitution
may allow the state to seize a vehicle during aesafor sexual conduct offenses,
neither authorizes such a seizure without probedlse.” Id. at 904.
Here,Almangoverns Plaintiffs’ Fourth Amendment claims basadhe

seizure of their cars. Everyone at the CAID whd parked outside or nearby was
handed a paper entitled “Nuisance Abatement: Natidepoundment of
Vehicle,” which stated:

The motor vehicle you were driving or in which you

were a passenger was seized pursuant to an dioest

state misdemeanor or a comparable city ordinance
violation . . . ’®

As argued above, Defendants did not have probahisecto arrest Plaintiffs.
Therefore, undefAlman they did not have probable cause to seize Piiaintars.
2. No Probable Cause Under Nuisance Abatement Law
Although Almanshould be dispositive, Plaintiffs’ Fourth Amendrmelaims
for the seizure of their cars survives even if Defts had probable cause to

arrest them. It is undisputed that Defendantsy dalsis for seizing Plaintiffs’ cars

®R. 93-14, Notice of Impoundment of Vehicle, PgH2976 (emphasis added).
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was Michigan’s “nuisance abatement” statute, M.@.600.3801 At the time of
the seizure, that law provided as follows:

Any building, vehicle, boat, aircraft, or place used for the
purpose of lewdness, assignation or prostitution or
gambling, or used by, or kept for the use of ptotds or
other disorderly persons ased for the unlawful
manufacture, transporting, sale, keeping for sale,
bartering, or furnishing of any controlled substanc. .

or of any vinous, malt, brewed, fermented, spitusjcr
intoxicating liquors or any mixed liquors or bevges,
any part of which is intoxicating, is declared asance,
and the furniture, fixtures, and contents of thidmg,
vehicle, boat, aircraft, or place and all intoxiogt

liquors therein are also declared a nuisance, knd a
controlled substances and nuisances shall be edjand
abated as provided in this act and as provideddarcourt
rules. Any person or his or her servant, agent, or
employee who owns, leases, conducts, or maintayns a
building, vehicle, or place used for any of thegmses or
acts set forth in this section is guilty of a nunisa.
(Emphases added).

As noted previously, in this case Plaintiffs aré cantesting the allegation
that the CAID itself was a nuisance. The quesBomhethePlaintiffs’ vehicles

were a nuisance. Under the plain language of §8380Q, they were not abatable

"R. 82-10, Defs.’ Resp. to Interrog. #17, Pg ID 22-1723.

’® The statute further provides that the county prot® may institute forfeiture
proceedings against the nuisance property. M.£800.3805. If the property is
found to be a nuisance, an injunction is grantexdresg the nuisance activityd.
Then, “all furniture, fixtures and contents” of theperty are sold pursuant to an
order of abatementld. § 600.3825. If the nuisance property is a vehicbat or
aircraft, it must be sold as welld.
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as such unless they wenestd forthe unlawful manufacture, transporting, sale,
keeping for sale, bartering, or furnishing of aoyirolled substance ... or ...
intoxicating liquors” (emphasis added}f. One 1958 Plymouth Sedan v.
Pennsylvania380 U.S. 693, 699 (1965) (“There is nothing eramotely criminal
In possessing an automobile. It is only the allegse to which [a] particular
automobile was put that subjects [its owner] tgassible l0ss.”).

Probable cause was lacking in this case becausewas plainly no reason
for Defendants to believe that easdr driven to the CAID by a person attending
Funk Night had been “used for the unlawful manufegtsale, keeping for sale,
bartering, or furnishing of any controlled subs&nc. or intoxicating liquors.”
M.C.L. § 600.3801. The proprietors of the CAID ntewe “used” theibuilding
for the unlawful sale of liquor, but there was eason to think that Plaintiffs—
mere patrons attending Funk Night—“used” tle@irsfor such an act. Defendants
had no reason to believe that every patron—muchdeg individual Plaintiff—
brought liquor to the CAID using his or her perdorehicle to transport it’

Defendants argue that Plaintiffs’ cars were sulijgetbatement not because

they were used to transport liquor, but merely heedhey were used to transport

" R. 93-4, Cole Dep. Pg ID #2883.
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peopleto the nuisanc®. But that is not a reasonable interpretation efgtatutory
requirement that the abated property be “usechiunlawful manufacture,
transporting, sale, keeping for sale, barteringuorishing of any. . . intoxicating
liquors.” Id. In other cases where cars were abated undeldditls nuisance
law, the cars were held to have played a centlalinahe nuisance activity itself.
For example, irbtate ex rel. Dowling v. SilL7 N.W.2d 756 (Mich. 1945), the
court upheld the abatement of a car whose driverrwmaning a “numbers racket”
and using the car to transport betting slips andgeds, stating that “[t]he use of
automobiles as essential tools in this type of danghs generally recognized.”

Id. at 758. Similarly, irbtate ex rel. Reading v. Western Union Tel, 60.
N.W.2d 537, 540 (Mich. 1953), the court relied ostrang of cases where “an
automobile, used, as an ‘essential tool’ and \itt&lin a gaming operation, to
transport mutuel betting tickets, was held to Inelidance, subject to seizure and
sale.” Id. at 540. By contrast, im re Maynard 53 N.W.2d 370 (Mich. 1952), the
court held that the nuisance statute did not ait@dahe forfeiture of a third party’s
vending machines just because they were locatétkias establishment that was
used for the unlawful sale of liquor: “[T]he preserof these machines may add to

the convenience of the customers in purchasingycandigarettes but certainly

8 Appellants’ Br. at 51see alsdR. 92-10, Buglo Dep. Pg ID #2628; R. 92-13,
Yost Dep. Pg ID #2690-2695; R. 93-2, Turner DeplP¢2835; R. 93-4, Cole
Dep. Pg ID #2883; R. 93-7, Johnson Dep. Pg ID #2925
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did not contribute to the violation of the liquam!, neither were they implements
in the hands of the unlawful operators to furtter $ale of liquor.”Id. at 371. In
this case, Plaintiffs merely “used” their cars tive to the CAID. Their cars were
clearly not “essential tools” in any nuisance atyivSill, 17 N.W.2d at 758, and
they obviously were not “implements in the handghef[CAID’s] unlawful
operators to further the sale of liguoMaynard 53 N.W.2d at 371.

Defendants citBennis 516 U.S. 442, for the proposition that a car loan
seized from an owner who had no knowledge of tegality?* but that case is
inapposite. The Court held Bennisthat an innocerdwnercould lose her car in a
forfeiture case when the car was, beyond dispse] unlawfully by someone
else. “The Bennis automobile, it [wagjncededfacilitated and was used in
criminal activity.” Id. at 453 (emphasis added). In this case, by cetntree issue
is not whether thewnersof Plaintiffs’ cars were innocent. The issue tsether
the cars themselves were “used for” an unlawful act

Also distinguishable iRoss v. Duggam02 F.3d 575 (6th Cir. 2004), which
Defendants cite for the proposition that a carleaiseized for nuisance abatement
even when the unlawful conduct occurs outside #1&*cThere are two reasons

why Rossdoes not apply here. First, as this Court obsenvdlman the plaintiffs

81 Appellants’ Br. at 52.

821d. at 50-51.
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in Rossconceded that their arrests for solicitation atieolewdness offenses
were supported by probable causze idat 586. In upholding the seizure of cars
that “had transported the criminal perpetratortheosites of their crimesid.,
Rossdid not approve the seizure of cars that trangpadcent persons to the site
of a crime being committed by someone else—heeeCiiIlD’s proprietors.

Second, a careful reading of Michigan’s nuisan@erhent statute reveals
that the statutory requirements for abating prgparconnection with “lewdness,
assignation or prostitution,” as in tResscase, are different from the requirements
for abating property in connection with liquor,isgue here. |IRoss the plaintiffs’
cars were subject to abatement because they wsedfar the purpose of
lewdness, assignation or prostitution.” M.C.L.8&801 (emphasis added).
Because there was probable cause that the cargdvesa to the scene of the
crime “for the purpose of” engaging in those atttere was probable cause to
seize them for nuisance abatemdrass 402 F.3d at 586. In this case, by
contrast, the statute provides that Plaintiffs'soaere subject to abatement only if
they were actuallyused fot—not “used for thepurposeof’— “the unlawful
manufacture, transporting, sale, keeping for saéering, or furnishing of any
controlled substance . . . or intoxicating liquors1.C.L. § 600.3801.

This careful statutory distinction between “usedtfe purpose of” and

“used for” is maintained throughout the nuisancatamment law.Seeformer
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M.C.L. 8 600.3801supra(“Any person . . . who owns, leases, conducts, or
maintains any building, vehicle, or place usedafoy of thepurposesr actsset
forth in this section is guilty of a nuisance.” (einasis added)); M.C.L. § 600.3805
(authorizing civil action to abate property thatused forany of the purposes
by any of the persons set forth in section 380Xor any of the actenumerated in
said section” (emphasis added)). Looking to dtatefor guidance on matters of
statutory construction, such a clear distinctionncd be ignored:

When parsing a statute, we presume every wordeid us

for a purpose. As far as possible, we give efieevery

clause and sentence. The Court may not assumthéhat

Legislature inadvertently made use of one wordhwage

instead of another. Similarly, we should take ¢are

avoid a construction that renders any part of thrite
surplusage or nugatory.

Pohutski v. City of Allen Parl641 N.W.2d 219, 226 (Mich. 2002) (citation and
guotation marks omitted).

Thus, by using the phrase “used for,” in contraghe phrase “used for the
purpose of,” the Legislature limited the reachhs#f huisance abatement law as to
acts involving controlled substances and intoxmgatiquors. If a vehicle is not
actually “used for” one of the specific unlawfutsaenumerated in the statute (i.e.,
transporting, sale, etc.), it is not an abatablsance—even if a driver or
passenger uses the car as transport to a place wiose unlawful acts are taking

place. A car transporting bootleg liquor is a anise; but a car transporting a
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personto the distillery where bootleg liquor is manutaetd is not.Cf. Howard v.
United States423 F.2d 1102, 1104 (9th Cir. 1970) (“The usamfautomobile to
commute to the scene of a crime does not justdystizure of that automobile . . .
). In this case, Plaintiffs’ cars were used tvel to the CAID. There was no
probable cause to believe they were used to unlgwhanufacture, transport,
sell, keep, barter, or furnish alcohol. Therefoegardless of whether there was
probable cause to arrest Plaintiffs for loiteringaiplace of illegal occupation,
there was no probable cause to seize their caer tinel nuisance abatement law.
B. Clearly Established
Just aAlmangoverns the question of whether the seizure ohtffa’ cars

violated their Fourth Amendment rights, it also foons that those rights were
clearly established. Althoughimanitself was decided after the CAID raid took
place, this Court’s discussion makes clear thatabal principles involved were
neither novel nor in doubt:

“In the ordinary case, the [Supreme] Court has e@wa

seizure of personal property jpar seunreasonable

within the meaning of the Fourth Amendment unléss i

accomplished pursuant to a judicial warrant isaugsh

probable cause and particularly describing thestesrbe

seized.” United States v. Placd62 U.S. 696, 701

(1983). There are, of course, exceptions to that r

which permit police seizures of property when the

exigencies of the situation demand it . .But those

exceptions do not disturb the rule that if an atres

violates the Fourth Amendment, the subsequentrsestu
property based on the invalid arrest violates itvas|.
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Alman 703 F.3d at 904 (emphasis added). Thus, thistCbaracterized the
“rule” underlying its decision as having been dgastablished as early as 1983 in
United States v. PlaceBecause there are no “exceptions” here thatuthghe
rule,” the law must be treated as clearly establish

First, the seizure of Plaintiffs’ cars was clearbt “accomplished pursuant
to a judicial warrant.”"Place 462 U.S. at 701. “It isvell-settledthat items to be
seized pursuant to a search warrant must be dedevith particularityto prevent
the seizure of one thing under a warrant descriaima@her in violation of the
Fourth Amendment.’United States v. Richardé59 F.3d 527, 536-37 (6th Cir.
2011) (emphases added). Here, neither the waraaints affidavit refers in any
way to the seizure of automobil®sNor does the “Return to Search Warrant” list
any cars as items having been seized pursuang watranf® Therefore, absent
an “exception to the rule” against warrantlessigeig of property, Defendants’
seizure of Plaintiffs’ cars was “per se unreasomabthin the meaning of the
Fourth Amendment” under clearly established l&®lace 462 U.S. at 701.

No exception to the warrant requirement could reably justify the seizure
of Plaintiffs’ cars here. Und&snited States v. James Daniel Good Real Property

510 U.S. at 49, it is clearly established thatRbarth Amendment applies to the

8 R. 92-11, Search Warrant & Affidavit, Pg ID #262846.

% R. 94-1, Return to Search Warrant, Pg ID #30086.
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seizure of property for forfeiture purposes. Ferthore, unde®ne 1958
Plymouth Sedan v. Pennsylvarg80 U.S. at 699, it is clearly established tlitais*
only the allegedise to which aparticular automobile was put that subjects [its
owner] to its possible loss” (emphases added).il&iyy underYbarrav.
lllinois—which involved the execution of a search warrard public tavern and
the Fourth Amendment’s constraints on how the painay treat patrons who
happened to be present—it is clearly establishegtbbable cause required under
the Fourth Amendment must be individualized witbpect to the particular person
or thing being searched or seized. Finally, uhdiehigan law, property is not
“abatable” unless it plays a central role in thesance activity, for example as an
“essential tool” or as an “implement in the hanfithe unlawful operators” of the
nuisance “to further the sale of liquorSee Western Unips7 N.W.2d at 540;
Maynard 53 N.W.2d at 371Sill, 17 N.W.2d at 758. And the plain language of the
nuisance abatement statute itself requires thahechke be tised forthe unlawful
manufacture, transporting, sale, keeping for s&eering, or furnishing of . . .
intoxicating liquors.” M.C.L. 8 600.3801 (emphaatided).

In light of this clearly established law, there wesobjectively reasonable
basis for Defendants to have believed that thezmuse of Plaintiffs’ cars was
constitutional. As argued above, Defendants lagkebtable cause to arrest

Plaintiffs for the underlying offense. Furthermatleere was no probable cause to
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believe Plaintiffs’ cars were “used for” an unlawfict enumerated in M.C.L.
§ 600.3801. Because it was clearly establisheidstiaure of property is
unreasonablper seunless it is described with particularity in a veaut or an
exception to the warrant requirement applies, Dddets’ seizure of every single
CAID patron’s car, under the facts of this caseiased in the light most
favorable to Plaintiffs, was unreasonable undeargjeestablished law.

Defendants argue that qualified immunity is appiaiprbecause “Yost was
informed by a Wayne County Prosecutor that [hetipas were lawful.®* This is
not really an accurate reflection of the recoradstfs deposition makes passing
reference to a “conversation” she had with a Wayaenty prosecutor before the
raid 2® but there is certainly no evidence that any prosecwith full knowledge
of the material facts and circumstances of thid, ractually authorized the seizure
of the vehicles. In any event, such approval dmgsypically immunize a police
officer from violating a person’s clearly estabbshconstitutional rightsSee Ross
v. City of Memphis423 F.3d 596, 603 (6th Cir. 2005) (“reliance be &dvice of
counsel is not usually a component of the qualifrechunity defense”).

Qualified immunity is especially unwarranted regagdhe seizure of the

car driven by lan Mobley and owned by his motheanBerly Mobley. lan parked

% Appellants’ Br. at 55.

% R. 92-12, Yost Dep. Pg ID #2689.
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his cara mile awayat the house of an acquaintance and walked tGA&iB, but
police officers went searching for the car anave it to the CAIBs0 it could be
towed away’ Although Yost does not personally remember thékypvehicle,
Yost made the determination to seize all the vekithat night and other officers
testified that under the alleged circumstancedvtbbley car would not have been

towed without Yost's approvéf.

87 R. 92-8, |. Mobley Dep. Pg ID #2573-2579.

88 R. 92-12, Yost Dep. Pg ID #2688; R. 93-2, TurnepDPg ID #2834-2835; R.
93-4, Cole Dep. Pg ID #2886-2887; R. 93-5, Gray .DRepID #2908.
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CONCLUSION
The District Court’s order denying Defendants’ roas for summary

judgment should be affirmed.
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56




Case: 12-2674 Document: 006111675862 Filed: 05/01/2013 Page: 67

Record Entry | Description Page ID Range
93-7 Johnson Dep. 2917-2927
93-8 McWhorter Dep. 2928-2938
93-9 Singleton Dep. 2939-2949
93-10 MLCC Club Licensee Information 2950-2962
93-14 Notice of Impoundment of Vehicle 2976

93-15 K. Mobley Dep. 2977-2983
93-17 Nuisance Abatement Revenue 2987-2988
93-18 DPD Follow-Up Report 2989-2992
93-19 J. Price Dep. 2993-3000
93-20 Defs.” Resp. to RFAs 3001-3002
94-1 Return to Search Warrant 3006

94-2 Hellenberg Declaration 3007

94-3 Supplemental N. Price Declaration 3008

115 Opinion & Order 3475-3506

57




Case: 12-2674 Document: 006111675862 Filed: 05/01/2013 Page: 68

CERTIFICATE OF SERVICE
| hereby certify that on May 1, 2013, | served filegoing brief on counsel
for Appellants by filing it with the Sixth Circug’ ECF system, which will
automatically send a Notice of Docket Activity tsmtla D. Fegins at

fegil@detroitmi.gov

/s/ Daniel S. Korobkin

Daniel S. Korobkin

American Civil Liberties Union
Fund of Michigan

2966 Woodward Ave.

Detroit, Ml 48201

(313) 578-6824

dkorobkin@aclumich.org

58



